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ENVIRONMENT, CLIMATE CHANGE AND LAND REFORM COMMITTEE 
 

AGENDA 
 

8th Meeting, 2019 (Session 5) 
 

Tuesday 5 March 2019 
 
The Committee will meet at 10.30 am in the Robert Burns Room (CR1). 
 
1. Subordinate legislation: The Committee will take evidence on the 

Conservation (Natural Habitats, &c.) Amendment (Scotland) Regulations 2019 
(SSI 2019/64) from— 

 
Hugh Dignon, Head of Wildlife and Protected Areas, and John Gray, 
Policy Officer, Scottish Government; 
 
Ben Ross, Scottish Beaver Project and Scheme Manager, National 
Operations, and Martin Gaywood, Species Action Framework Manager, 
Ecosystems and Biodiversity Unit, Scottish Natural Heritage. 
 

2. Subordinate legislation: The Committee will take evidence on the 
Conservation (Natural Habitats, &c.) (EU Exit) (Scotland) (Amendment) 
Regulations 2019 [draft] from— 

 
Roseanna Cunningham, Cabinet Secretary for Environment, Climate 
Change and Land Reform; 
 
Steven Dora, Policy Manager, Michael McLeod, Head of Marine 
Conservation, and Lindsay Anderson, Solicitor, Head of Branch, 
Directorate for Legal Services, Scottish Government. 
 

3. Subordinate legislation: Roseanna Cunningham (Cabinet Secretary for the 
Environment, Climate Change and Land Reform) to move—S5M-16057—That 
the Environment, Climate Change and Land Reform Committee recommends 
that the Conservation (Natural Habitats, &c.) (EU Exit) (Scotland) (Amendment) 
Regulations 2019 [draft] be approved. 

 
4. European Union (Withdrawal) Act 2018: The Committee will consider whether 

the following instruments have been laid under the appropriate procedure— 
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The Environment (EU Exit) (Scotland) (Amendment etc) Regulations 2019 
(SSI 2019/26); and 
The Marine Environment (Scotland) (EU Exit) (Amendments) Regulations 
2019 (SSI 2019/55). 
 

5. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
The Environment (EU Exit) (Scotland) (Amendment etc) Regulations 2019 
(SSI 2019/26); and 
The Marine Environment (Scotland) (EU Exit) (Amendments) Regulations 
2019 (SSI 2019/55). 
 

6. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
The Wildlife and Countryside Act 1981 (Keeping and Release and 
Notification Requirements) (Scotland) Amendment Order 2019 
(SSI 2019/37); and 
The Wildlife and Countryside Act 1981 (Prohibition on Sale etc. of Invasive 
Animal and Plant Species) (Scotland) Order 2019 (SSI 2019/38). 
 

7. Work programme (in private): The Committee will consider its work 
programme. 

 
 

Lynn Tullis 
Clerk to the Environment, Climate Change and Land Reform Committee 

Room T3.40 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5240 

Email: ecclr.committee@parliament.scot. 
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Environment, Climate Change and Land Reform Committee 

8th Meeting, 2019 (Session 5), Tuesday, 5 March 2019 

SSI 2019/64: The Conservation (Natural Habitats &c.) Amendment (Scotland) 
Regulations 2019 – Evidence Session 

Introduction 

1. The Committee previously agreed to hold an evidence session on the SSI 
seeking to afford additional protections to beavers, once laid. SSI 2019/64: The 
Conservation (Natural Habitats &c.) Amendment (Scotland) Regulations 2019 was laid 
in Parliament on Friday 22 February, followed by a letter from the Cabinet Secretary 
on Monday 25 February, setting out additional detail in respect of the management 
regime (Annexe 1). Further guidance has been submitted by SNH (Annexe 2) and this 
will be published by SNH on 1 March 2019. The Committee understand that this may 
be subject to further refinement. 

2. Scottish Government officials and SNH will give evidence to the Committee on 
the SSI on Tuesday 5 March in advance of consideration of the SSI at a future meeting.  

3. A submission received from the NFUS is included as Annexe 3. 

Purpose of the SSI 

4. The Regulations amend the Conservation (Natural Habitats, &c.) Regulations 
1994 (“the 1994 Regulations”), which make provision for the transposition of Council 
Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora 
(OJ L 206, 22.7.1992, p.7). Regulation 2 amends schedule 2 of the 1994 Regulations 
to add the Eurasian Beaver (otherwise known as the European Beaver) to the list of 
European Protected Species of Animals that are given protection under the 1994 
Regulations. 

Consideration by the Environment, Climate Change and Land Reform (ECCLR) 
Committee 

5. The SSI was referred to the ECCLR Committee for consideration on 22 February. 
The deadline for reporting on the SSI is 1 April. The Committee will consider the 
evidence heard and agree any further action, including the date on which the SSI will 
be scheduled for consideration. 

 

 

Clerks 
Environment, Climate Change and Land Reform Committee                                                                                                       
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Annexe 1 

Correspondence from the Cabinet Secretary to the Committee: 25 February 
2016. 

Dear Gillian  

I am writing to advise you that the Conservation (Natural Habitats, &c.) Amendment 
(Scotland) Regulations 2019 Scottish Statutory Instrument was laid before Parliament 
on 22 February 2019. 

These Regulations amend the Conservation (Natural Habitats, &c.) Regulations 1994, 
which make provision for the transposition of Council Directive 92/43/EEC on the 
conservation of natural habitats and of wild fauna and flora. 

Regulation 2 amends schedule 2 of the 1994 Regulations to add the Eurasian Beaver 
(otherwise known as the European Beaver) to the list of European Protected Species 
of Animals that are given protection under the 1994 Regulations. 

I have also attached a copy of the latest version of the Scottish Natural Heritage (SNH) 
document “Managing the impacts of beavers in Scotland - Guidance for land, property 
and infrastructure managers” which will be published on the SNH website by Friday 1 
March 2019.  In the meantime, SNH has published an overview of the management 
framework on their website which includes what the guidance will cover. 

I hope you find this information useful. 

Yours sincerely 

Roseanna Cunningham 
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Managing the impacts of beavers in Scotland 

Guidance for land, property and infrastructure managers 

 

The law protects beavers but this doesn’t mean you can’t do anything to prevent 
damage they cause.  There are lots of things you can do without a licence.   This 
guidance explains how to get SNH help, what management does and doesn’t 
need a licence and, if you need a licence, how to get one. 

 

Introduction  

Scottish Ministers agree that Eurasian beaver populations originating in Argyll and 
Tayside (Rivers Tay and Earn catchments) areas can remain and that beavers will be 
allowed to expand their range naturally from these areas.  The beaver is a European 
protected species given protection under Scots law. 

However, beaver activity - building dams, burrowing or foraging - can impact on a 
range of interests and so it is important that provision is made to intervene and manage 
these impacts to prevent damage.  Some types of intervention may have to be carried 
out under a licence from SNH as beavers are protected by law.  For example, you will 
need a licence to kill or trap beavers, or to damage or destroy their breeding sites or 
resting places.  SNH is responsible for beaver licensing. 

This document describes where to get advice, the interventions and management 
actions that do and do not need a licence and how we will consider and administer 
licences to manage the impacts of beavers.  We will review this document on at least 
an annual basis as our knowledge and experience of dealing with beaver casework 
grows. 

Getting help and advice 

SNH are operating a telephone helpline to provide advice about beavers.  We can 
provide advice over the phone to help people affected by beaver activities to make the 
appropriate decision on what to do next.  Sometimes a site visit may be necessary 
and, if so, we can arrange one to provide free expert advice.  The site visit will help 
determine how beavers are using the area, the management options available and 
any licensing requirement.  There is no application form to complete.    

To contact SNH for help, advice and/or a licence ring the helpline: 01463 725364 

or email licensing@snh.gov.uk   

In emergency circumstances where there is an imminent risk to public safety or serious 
damage to land/property, ring 07717 413478 to speak to the SNH licensing manager. 

  

mailto:licensing@snh.gov.uk
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How to manage beaver impacts 

Beavers can have a range of impacts on a range of interests.  There are a number of 
different ways to manage these impacts, from fitting protectors to trees to manipulating 
or removing dams to carrying out lethal control.  All of these techniques are discussed 
in more detail in Annex 1.  Which technique to use will depend on the circumstances.  
Some of these actions require a licence, but many do not. 

Whatever the situation you can call the helpline for advice to help understand the 
possible impacts and get expert advice.  You should certainly contact the helpline if 
you propose to do anything that might require a licence. If you are in any doubt at all 
then call us.   

Actions that do not require a licence 

 

• Carrying out ongoing land management activities near lodges, burrows or 

dams  

(providing they don’t damage those structures) e.g. ploughing a field next to 

a beaver lodge 

• Discouraging dam building e.g. through fencing 

• Removing new dams (less than 2 weeks old), notching or installing flow-

devices to them. 

• Protecting banks from burrowing activity 

• Destroying short burrows with no end chamber 

• Infilling channels/canals created by beavers 

• Fitting protectors to vulnerable trees 

• Fencing off areas to keep beavers out e.g. from crops or woodland 

 

Actions that do require a licence 

 

• Removing older dams (more than 2 weeks old), notching or installing flow 

devices to them 

• Destroying lodges or chambered burrows 

• Trapping and relocating beavers 

• Lethal control 

 

Notes 

 

• See Annex 1 for guidance on beaver management techniques. 

• If other protected species may be present or if activities could affect a 

designated site qualifying interest then please contact SNH even if a licence 

is not required.   
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• Sometimes management of older dams may be able to be carried out 

without a licence, but determining this will require expert advice, which SNH 

can provide. 

• Removal of beaver dams using hand tools and or ropes/ grapnels does not 

require authorisation from SEPA, nor does removal using bank-based 

machinery.  Use of in-stream machinery may require a CAR licence from 

SEPA. 

 

 

Licensing assessment 

In order to issue a licence we have to be satisfied that three legal ‘tests’ are met.  
These tests are summarised below together with details on how we will assess them. 

Test 1 – Licence purpose 

 

We issue a licence for purposes set out in the legislation: these include for 
preventing serious damage to certain interests such as crops, timber or fisheries, for 
public health and safety reasons or other important social, economic or 
environmental purposes which are in the public interest and for conserving natural 
habitats or wild animals. 

 

This means that there has to be a legitimate problem that needs addressing.  To 
help us consider if this test is passed we will rely on your information and/or the 
information gathered by the expert adviser from a site visit.   

 

In certain situations which may be particularly vulnerable (e.g. dam building affecting 
areas of prime agricultural land* or sensitive in-stream infrastructure, flooding public 
transport infrastructure, damage to protected features on Natura sites or burrowing 
into flood embankments) we consider that this test is likely to be met.   

 

*  Prime agricultural land here means land classes 1, 2 and 3.1  

 

Test 2 – Alternatives 

 

We issue licences as a last resort.  This means we have to be assured that other 
possible actions that would either not require a licence or have less impact on 
beavers, have either been tried or are not likely to resolve the problem.  Again we 
will rely on information from the affected person, the expert adviser and previous 
experience to help us judge whether this test is passed. 
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We accept that there will be situations where it can automatically be assumed that 
there is no satisfactory alternative other than to issue a licence for lethal control.  
These situations include where there is serious damage (or the risk of it) to prime 
agricultural land, and where we know alternative mitigation measures either have 
not or will not address the problem.   

 

 

Test 3 – Conservation impact 

 

We have to ensure that licensed actions do not harm the conservation status of 
beavers in Scotland and so will not affect population trends or the overall range of 
beavers.  In the first instance we would follow the principles above in that those 
actions with the lowest impact on beavers that solve the problem must be considered 
first.  Where we licence lethal control of beavers we will monitor the cumulative 
impact of this management.    

 

Given the evidence from recent survey information that beavers continue to expand 
their range even with ongoing lethal control in places, we are confident that the 
actions we licence will not be detrimental to the conservation status of beavers and 
so this test is likely to be met. We will maintain an oversight of the cumulative 
impacts of what we licence and the population dynamics and range of the Scottish 
wild beaver population to ensure that this is the case.     

 

 

Licensing in Practice 

If you think you need a licence, or even if you are not sure, then you should call the 
helpline on 01463 725364. We can provide advice over the phone and organise a site 
visit to look at the specific issues you face and offer tailored advice to help manage 
the impacts of beavers. For land-holdings where beavers are affecting or likely to affect 
areas of prime agricultural land we offer a streamlined approach to licensing. We will 
also be able to issue emergency licences for other particularly vulnerable and urgent 
situations, and for all other cases we will be able to consider licences and be able to 
provide advice.  

Licensing on Prime Agricultural Land 

We accept that if beaver activity is affecting areas of Prime Agricultural Land (PAL) 
then the three licensing tests are met and that a licence can be issued to the landowner 
or land manager. Therefore if you are experiencing problems from beaver activity 
affecting PAL or anticipate that you are likely to have problems in the future then you 
should contact the helpline and a licence can be issued. Licences will cover the land 
management unit where intervention is necessary to protect prime agricultural land. 
This means that the area covered by such a licence would not have to be wholly 
classified as PAL.       
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SNH will be able to issue a licence to permit the removal of dams and, if required, 
lethal control. A site visit will also be offered to provide further advice. Licences can be 
emailed or posted to the landowner or manager. Licences can run for multiple years 
but if they permit lethal control the law restricts the length of time for any one licence 
to two years. If the landowner indicates that problems are likely to persist/recur the 
licence will be renewed automatically. 

Licensing for other ‘vulnerable situations’ 

Knowledge of beaver activity means that we can anticipate other ‘vulnerable’ situations 
where licences are likely to be sought to address beaver impacts. This could include 
burrowing tinto embankments, damming affecting infrastructure, fisheries, other 
agricultural land (i.e. non-PAL land) or species of conservation concern. Such 
situations will be assessed on a case-by-case basis and any licence issued will explain 
what you can do in the particular circumstances. 

We recognise that in some situations immediate action will be required. . Where there 
is a need for immediate action we can licence immediately and on the basis of a 
telephone conversation. Similarly, in simple cases, such as dam removal or 
manipulation outside of the kit dependency period1 a licence may be granted on the 
basis of a phone call or email, but we are happy to arrange a site visit if that would be 
helpful.  

In other situations, such as new cases where there are multiple or likely to be ongoing 
issues we can arrange a site visit to ensure that any licence granted can address the 
problems being experienced. We will aim to hold a site visit as soon as is mutually 
convenient and within one week of contact. 

We will aim to issue licences within one or two working days of having the requisite 
information. SNH will review and adapt how we licence beaver casework.  We can 
develop new approaches if beaver activity continues to be problematic at certain 
locations.  

Key principles of the approach to licensing are summarised below; 

Activities licensed 

Any licence granted will aim to provide a solution to the problem being experienced. 
Whilst in many cases solutions may be possible with relatively minor interventions, in 
others a greater degree of intervention will be required. We will set up a Mitigation 
Scheme to trial new approaches to addressing beaver impacts and to learn from them 
but we will also licence lethal control in vulnerable situations (see above).    

Minimising welfare impacts 

Whatever the activity that is licensed we have to ensure that impacts on animal welfare 
are minimised. This means that we expect licence holders to try to avoid actions during 
more sensitive periods if at all possible. We accept that sometimes this might not be 

                                            
1 Kit Dependency Period = 01 April to 16 August 
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possible, but if actions have to be carried out during the kit dependency period then 
additional measures will have to be put in place to minimise welfare impacts.   

Translocation of beavers 

Translocation (i.e. trap and relocation) of beavers that are causing impacts to other 
interests is possible. However, whilst it may initially be seen as an attractive alternative 
to lethal control there are also risks with this as an approach. Translocation can have 
significant welfare implications associated with capture, transport and following 
release. It can also be a time consuming and costly process and has to be carefully 
planned. Translocation is only likely to be a viable option if either a suitable unoccupied 
site is available nearby or if it is undertaken as part of a recognised reintroduction or 
reinforcement project.  

Lethal control 

We accept that there are situations where there will be no alternative other than for 
lethal control. This includes where damming activity threatens serious damage to 
prime agricultural land and where we know alternative mitigation measures either have 
not or will not address the problems being experienced. 

Lethal control is easier to undertake during autumn and winter when beavers are more 
predictable in their emergence pattern and should be used to remove the entire family 
group.  In order to ensure that lethal control is carried out humanely, it can only be 
carried out by trained individuals (accredited controllers) and subject to agreed 
procedures.  

Ideally lethal control should be undertaken outside of the kit dependency period. 
However, where it is necessary to prevent an imminent threat to public health or safety 
or serious damage to property or to prime agricultural land or it can be permitted 
subject to strict conditions to address the associated additional welfare risks. There is 
a general assumption against lethal control in the kit dependency period in other 
situations.     

Period licensed and renewal of licences 

Licences will aim to provide a solution to the problem being experienced.  Licences 
can run for multiple years, but if they permit lethal control the law restricts the length 
of time for any one licence to a two-year period. If problems are likely to recur or persist 
we can renew licences quickly on the basis of an email or phone call.  

Annex 1     Summary of Beaver Management Techniques 

Introduction 

Techniques for the effective management of beavers and their activity are well 

developed across Europe and North America.  Many of these have potential 

application in Scotland and are summarised below.  SNH recognise that that in some 

instances techniques are not currently available to solve all problems being 

experienced. The Mitigation Scheme will look to identify and trial new methods where 

this is the case. 



ECCLR/S5/19/8/1 

9 

Further information on these some of these existing techniques is available from the 

following resources: 

• Roisin Campbell-Palmer, R. et al. (2016) The Eurasian Beaver Handbook: Ecology 

and Management of Castor fiber. Exeter: Pelagic Publishing, UK. 

• Campbell-Palmer, R., Schwab, G., Girling, S., Lisle, S. & Gow, D. 2015. Managing 

wild Eurasian beavers: a review of European management practices with 

consideration for Scottish application. Scottish Natural Heritage Commissioned 

Report No. 812. 

 

SNH will in due course provide a series of technical advice notes covering the use and 
installation of newly developed and existing techniques considered to be most 
appropriate in Scotland.  Provided below is a summary of the existing techniques, 
describing what they are and why they are used. 

Techniques to manage beaver dam building activity  

• Dissuasion techniques (short-term) - Use of dissuasion to prevent dam-building, 
either where known ‘pinch points’ occur or perhaps where a dam has been 
removed and is likely to be reconstructed. A range of techniques have been trialled 
and found ineffective long term. Might include electric fencing strung above the 
dam site. Flashing lights etc. may work until animals become habituated to them. 

• Dam-notching - Partial removal of a small section of the middle of a beaver dam, 
usually by hand, to increase water flow over that section. Most often associated 
with aiding fish passage. May be used to lower water levels in beaver ponds behind 
a dam 
 

• Dam removal - Complete removal of whole dam structure either by hand or using 
a mechanical device. Used where no increase in water level, or potential blockage 
to fish passage, is considered acceptable in a watercourse or part of a watercourse. 
 

• Deterrent fencing (in-stream) - Fencing or gate-type structure, either permanent or 
temporary, to prevent beavers accessing areas of water, crops or trees where 
damage from damming activity is deemed intolerable.  
 

• Piped dam with mesh filter (water flow devices) - Placing a long pipe through a 
beaver dam with a wire mesh filter attached to the end, to manage the water level 
behind the dam on a permanent basis. Used to manage water level behind or 
above a dam where a certain water level is tolerable, but any further increase would 
not be. Essentially, it acts as an overflow device for the dam. 
 

• Culvert protection - Using in-stream fencing (with or without a pipe/wire mesh) to 
prevent blockage to the entrance of culvert from dam building activity. 

 

• Grilles - Use of metal grille or guard to prevent beavers blocking culvert exists. 
 
 

 

https://www.nature.scot/sites/default/files/2017-07/Publication%202015%20-%20SNH%20Commissioned%20Report%20812%20-%20Managing%20wild%20Eurasian%20beavers%20a%20review%20of%20European%20management%20practices%20with%20consideration%20for%20Scottish%20application.pdf
https://www.nature.scot/sites/default/files/2017-07/Publication%202015%20-%20SNH%20Commissioned%20Report%20812%20-%20Managing%20wild%20Eurasian%20beavers%20a%20review%20of%20European%20management%20practices%20with%20consideration%20for%20Scottish%20application.pdf
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Techniques used to manage beaver burrowing and digging activity 

• Infilling of beaver-dug channels - Infilling beaver dug channels (canals), by hand or 
using machinery, starting at riverbank and working inland. 
 

• Preventing burrowing - Use of sheet metal piling, rock armour or mesh to prevent 
burrowing (or further burrowing) into vulnerable flood embankments or adjacent 
land.  Prevents beaver burrowing activity from starting, continuing or moving into 
adjacent land.  To note, these hard engineering techniques unlikely to be widely 
applicable in Scotland.  News techniques will be trialled through the Mitigation 
Scheme. 
 

• Destruction of burrow or lodge - Destruction of a beaver built lodge and or burrow 
usually by infilling either by hand or using machinery where beaver presence is 
deemed intolerable. 

Techniques used to manage beaver foraging activity 

• Tree protection - Protection of individual or small numbers of amenity or other 
valuable trees by use of individual fences, mesh wrapping or deterrent paints. 
Prevents beavers foraging on individual trees. 
 

• Deterrent fencing (on land) - Fencing, either permanent or temporary, to prevent 
beavers accessing areas of water, crops or trees where damage from foraging 
activity is deemed intolerable.  
 

• Deterrent fencing (in-stream) - Fencing or gate-type structure, either permanent or 
temporary, to prevent beavers accessing areas of water, crops or trees where 
damage from foraging activity is deemed intolerable.  

 
Techniques to manage beavers themselves 

• Translocation (Trap & relocate) - Live trapping of beaver(s) for transport and 
release (i.e. translocation).  May be carried out for conflict management of 
‘problem’ animals, for welfare (i.e. a sick or injured animal) or conservation 
purposes (i.e. reinforce existing population). 
 

• Lethal control - Culling of beavers by land managers or public bodies to 
reduce/manage the population or remove ‘problem’ animals where no other 
mitigation technique currently exists. 
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Annexe 2 
 

Additional Information Received from SNH on the Management Framework for 
Beavers in Scotland 
 
Contents 

Introduction 

ANNEX A Management Framework for Beavers in Scotland 

ANNEX B Lethal control – A staged approach 

ANNEX C Disturbance to beavers 

ANNEX D Ecological definitions 

ANNEX E Translocation policy 

ANNEX F Stakeholder issues 

ANNEX G Guidance for land, property and infrastructure managers 

 

Introduction 

The following annexes contain the Management Framework arranged by Scottish 
Natural Heritage (SNH) following the addition of the Eurasian Beaver to the list of 
European Protected Species of Animals that are given protection under the 1994 
Regulations. 

Further information can be sent upon request. 
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Annex A 

Management Framework for Beavers in Scotland - An Overview 

Background 

The Scottish Government intend to give beavers European Protected Species (EPS) 
status in Scotland and to allow them to naturally expand their range across the country 
from the existing populations in Tayside and Argyll.  

Beavers will bring many ecological benefits but we also recognise that in some 
situations they will need to be managed to minimise impacts on other interests 
including land use.  

Purpose of the Framework 

The Management Framework sets out the suite of policy, guidance and actions that 
we will take forward in order to achieve these aims. The framework will be available 
on SNH’s website and a communications plan will be developed to ensure that we can 
raise awareness of beavers and the framework. 

Structure 

There are 4 main elements to the framework as follows: 

1. Management Guidance and Policy - Information about our approach to 

beavers and their management. It will include the following elements: 

 

• Beaver EPS Licensing Guidance: The activities that require a licence 

and those that do not, where to get advice, how to apply for licences and 

our approach on how they will be assessed and issued.  

• Lethal Control: Our approach to using lethal control under licence.  

• Ecological and legal definitions: The different types of places and 

structures built and used by beavers, the protection afforded to them and 

why, avoiding welfare impacts during the ‘kit dependency period’ and 

what constitutes disturbance and how it can be avoided.  

• Translocation guidance: Our approach to translocations of beavers. 

When it may be necessary and how it should be carried out.  

• Conservation status implications: Understanding the status of beaver 

populations and the impact of management on them.  

• Frequently Asked Questions: A live document providing answers to key 

questions about beavers, their benefits and impacts and our approach to 

them.  

     
2. Management Actions – The provision of specialist advice in situations where 

it is necessary to manage beavers or their activities and how we can help 

implement action on the ground to minimise adverse impacts. It will include;  

 

• The provision of specialist advice on beaver ecology, their impacts and 

their management including the potential for a management manual 



ECCLR/S5/19/8/1 

13 

• The development and implementation of a Scottish Beaver Mitigation 

Scheme to support land managers and trial and demonstrate how 

impacts can be managed 

• The establishment of Technical Groups to develop and trial new 

techniques to mitigate impacts of beavers in Scotland 

 
3. Monitoring, Survey and Research – How we will monitor beaver populations 

and their impacts (positive and negative) and identifying where there are gaps 

in our knowledge and potential research needed to fill these gaps.  

 
4. The Benefits of Beavers – How we will promote, facilitate, demonstrate and 

learn more about the many benefits that beavers can provide. This will include:  

 

• Beavers as natures engineer’s 

• Beavers and their role in positive land management and ecosystem 

services 

• Beavers and socio-cultural opportunities.  
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ANNEX B 

Managing who can undertake licensed lethal control of beavers in Scotland 

A Staged approach 

1. Introduction 
Beavers most likely escaped from captivity or were released illegally into parts of 
Tayside and have successfully bred in the wild for a number of years. A population 
survey undertaken in 2012 estimated there to be 38-39 family groups. A follow up 
survey in 2018 provided evidence of a continued increase to 114 family groups with 
corresponding expansion in range across and beyond the Tay and Earn catchments.   
 
For some time now beavers in certain parts of Tayside have been lethally controlled 
although actual figures of animals killed remain anecdotal. Information necessary to 
assess the impact of lethal control is therefore not available, which impacts on our 
ability to understand or predict how the population may develop over time – information 
which is key to informing an adaptive management approach.   

As a European Protected Species status lethal control of beavers can only be carried 
out under licence from SNH. This paper outlines who will be able to undertake lethal 
control of beaver and why a staged approach is needed. It assumes the decision has 
been made that a species licence for lethal control will be issued. See EPS 
Management Guidance for further details on how the decision to issue a licence for 
lethal control is made.  Central to this approach, is the commitment to review this 
position after the first year with a view to move towards longer term arrangements 
once sufficient experience and best practice has been established across 
practitioners.  Indicators for which have been described below. 

2. Wildlife management in Scotland 
Wildlife management is about species conservation, encouraging people to visit the 
outdoors and protecting habitats but is also about shooting, country sports and 
resolving conflict. Carried out effectively, wildlife management can support vulnerable 
species while facilitating economic activity and engaging people. SNH has developed 
a set of Wildlife Management Principles that guide work in wildlife and their 
management. 
 
2.1 Animal Welfare 
Animal welfare is understandably a significant element that needs to be addressed in 
beaver management. SNH has published a ‘position on wildlife welfare’. Welfare is 
more than simply the avoidance of suffering; it’s about the beaver’s ability to adapt to 
environmental challenge through their inherent behaviour and physiology. Our 
understanding of how beaver can cope with different welfare pressures is complex and 
not well understood. They have after all been absent from Scotland for some 400 years 
and so across practitioners we are still learning. 

Consideration of beaver welfare should first be assessed from the animal’s 
perspective and its ability to respond to a welfare issue.  Management decisions need 
to be based on a well-founded understanding of the biological and behavioural 
responses from the individual beaver or group of beavers. In some management 
action situations the difference between animal rights and animal welfare is confused. 
Thus while actions need to be mindful of public opinion, the final assessment should 
be based on the assessment of the impact on the animal and the reason the actions 

https://www.nature.scot/sites/default/files/2017-06/A1242840%20-%20Wildlife%20Management%20Framework%20Version%202%20March%202014%20pdf%20for%20web%20March%202014.pdf
https://www.nature.scot/professional-advice/land-and-sea-management/managing-wildlife/wildlife-welfare
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is being considered.  For example lethal control, if carried out humanely is a not a 
welfare issue for the individual animal.  

2.2  Managing beavers in Scotland  

Managing beavers in Scotland, including lethal control, is relatively new and as such 
the detailed knowledge and the experience across a broad spectrum of practitioners 
covering principles of animal welfare and beaver behaviour is not widespread. 
Assuring a base level of competency to meet welfare concerns, demonstrate suitable 
understanding of behaviour, physiology and ecology is fundamental to assuring the 
public interest2 and wildlife management principles referred to above. 

Training and accreditation is integral to the management of many other species in 
Scotland, covering a range of techniques. Examples include a Professional 
Development Award in Seal Management for lethal control of seals (under licence), 
code of practice training for use of snare and Deer Stalking Certificates for authorised 
persons on the ‘fit and competent’ register.   

At this stage in their reintroduction, but mindful of the eventual goal to enable a 
pragmatic approach to beaver management in line with land managers’ own 
responsibilities for managing wildlife, there must be trust and confidence across the 
range of interested parties. This will require agreement on the robustness of the 
population and the skill levels of those charged with managing that population. As such 
SNH is supportive of a staged approach to lethal control that assures those that can 
undertake the control but also provides the development of knowledge and practical 
skill to support future beaver management. 

3. A staged approach to lethal control of beavers in Scotland 
 

In the short term, a phased approach to who can carry out lethal control of beaver 
allows for meaningful capacity building in the voluntary, land management and 
community sectors. It will build trust and provide a standardised level of base 
competency across controllers that safeguards animal welfare concerns and develops 
appropriate conduct for a highly protected species. 

Our approach across the short and longer term is outlined below: 

3.1 Short term - Use of accredited controlled for lethal control of beavers (under 
licence) 

With the advent of EPS status, the following arrangements will be in place 

• To become accredited, controllers will undertake training in partnership 
with SNH.  

• Only accredited controllers will be authorised to conduct lethal control 
through conditions attached to the species licence. 

• The training package (mostly via a training course) will be open to all and 
free with alternative training approach options to be explored by SNH, 
depending on the demand. 

                                            
2 Public Interest refers to something in which the people of Scotland as a whole have an interest. Parliament and 
public bodies produce policy statements or laws that describe the public interest in specific issues such as rural 
development, increasing biodiversity, protecting animal welfare, supporting public access and safeguarding public 
safety. 
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• Accredited controllers can be called upon by land managers to undertake 
lethal control when a lethal control licence is issued. 

• Accredited controllers will be required to comply with basic principles as to 
how lethal control is carried out both to minimise welfare implications and 
maximise effectiveness in addressing the problems being experienced.  

• Accredited controllers will be required to report back on lessons learnt and 
include more comprehensive information such as shot placement, 
reaction to shot, and wounding rate. This information will be used to 
update the training package for future controllers. 

• SNH/SG will contribute to the cost of any call out to support the desire for 
more in depth audit, skills/training development and closer monitoring.  

• Authorised controllers may be subject to random checks on their activity.  
 

3.1 Moving from a short to longer term arrangement 

SNH will review the need to continue using the short term approach after the first year, 
and annually thereafter if required. The decision to move to a longer term approach 
will be taken in partnership with the Scottish Beaver Forum and other stakeholders 
including Police Scotland. 

Agreement would need to be reached that the factors outlined below are broadly being 
met before we would consider moving to the longer term arrangements: 

• A healthy uptake of best practice training across sectors so that there are 
a sufficient number of individuals trained to ensure management action is 
available quickly and at a reasonable price. 

• Confidence that the necessary base level of skill and competence is 
routinely being met with no major issues identified through compliance 
spot checks. 

• Confidence that the licensing and training arrangements for lethal control 
of beavers are not being abused by reviewing the extent of any wildlife 
crime incident with Police Scotland. 

• Willingness by all parties to adhere to best practice in beaver 
management and lethal control of beaver.   SNH would facilitate the 
development and continual refinement of best practice in partnership with 
stakeholders and trained accredited controllers. We would look to achieve 
a signed agreement with relevant stakeholders across the sectors. 

• Continued availability of best practice training for those wishing to gain 
accredited controller status in line with existing wildlife management 
arrangements.  

     

3.3  Longer term arrangement – wider skill base and knowledge across sector 

Once the decision to move to long term arrangements has been made, the following 
factors will apply thereafter: 

• The same level of accreditation used in the short term approach may no 
longer be a pre-requisite by those carrying out lethal control (under 
licence).   

• Instead, any licence issued for lethal control will require that the licence 
holder ensures that lethal control of beavers adheres to bets practice. 
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• Continuation of compliance spot checks to confirm no major issues. 

• Continued availability of good practice training for those wishing to gain 
accreditation. 

Any such longer-term arrangement or approach will be subject to review using all 
available evidence. Should it become apparent that the approach is not fulfilling the 
overarching aims in relation particularly to beaver welfare and adherence to best 
practice then we will reserve the right to revert to adapt our approach accordingly 
including to revert to an accredited controller approach.  
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ANNEX C 

Understanding what ‘disturbance’ means for Beavers in Scotland  

This is not legal advice; it is for the Courts to interpret and to apply the law.  If you 
require an interpretation of the law you should seek you own legal advice.   

Summary 

This guidance sets out SNH’s view of what might constitute disturbance to beavers in 
a range of circumstances, placing it within the context of the behavioural and 
ecological adaptations shown by beavers. 

Legislative context 

When the beaver becomes a European protected species (EPS), the Habitats 
Regulations3 will protect animals from various actions including disturbance under 
certain circumstances Such that, it will be an offence to deliberately or recklessly 

• harass a beaver or group of beavers 

• disturb a beaver while it is occupying a structure or place used for shelter 
or protection  

• disturb a beaver while it is rearing or otherwise caring for its young 

• disturb a beaver in a manner or in circumstances likely to significantly 
affect the local distribution or abundance of the species 

• disturb a beaver in a manner or in circumstances likely to impair its ability 
to survive, breed or reproduce, or rear or otherwise care for its young 

 

What is disturbance? 

Article 12(1)(b) of the Habitats Directive prohibits deliberate disturbance of protected 
species especially at sensitive times such as during their breeding periods or when 
they are rearing young.  It does not define activities that could cause illegal disturbance 
for beaver since species vary ecologically, biologically and behaviourally in a given 
situation.   

Behavioural and ecological context of beavers 

Beavers demonstrate a capacity to tolerate and actively utilise human-dominated 
landscapes where they may readily establish territories, modify habitat and create 
structures for shelter and protection or for water level regulation all of which sets them 
apart from many other species. 

 

Disturbing a beaver 

Disturbance to beavers would not include for example, infrequent, short term 
responses e.g. startle response where a beaver might swim away from walkers using 
a riverbank footpath perhaps, as this would not result in a longer term behavioural 
changes or welfare impacts 

                                            
3 In Scotland, the Habitats Directive is translated into specific legal obligations by the Conservation 
(Natural Habitats, &c.) Regulations 1994,as amended. This legislation usually referred to as the 
Habitats Regulations, covers requirements for species requiring strict protection, and introduces the 
term ‘European protected species’. 
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Disturbance impacts to beavers are unlikely to occur where human action avoids 
physical damage to key beaver built structures (i.e. breeding sites and resting places) 
and allows access to these and suitable foraging habitat, and that avoids any 
interruption of normal ecological behaviour that goes beyond a short-term temporary 
period. 

Practical advice 

This advice should act as a key starting point for land managers when undertaking 
activity in close proximity to beaver lodges or chambered burrows. It means that for 
most activities e.g. forestry operations or agricultural practices, providing that 
measures are taken to avoid physical damage of these structures, then disturbance 
offences are unlikely. However, if in any doubt, or if undertaking activities that may be 
more disruptive, then SNH can be contacted for advice. SNH will work with land and 
fisheries managers across sectors to assist them in this process, as required. 
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ANNEX D 

Ecological and legal definitions in relation to Beavers in Scotland: Breeding 
sites and resting places 

1. Introduction 
Beavers are protected under the Conservation (Natural Habitats &c.) Regulations 
1994 as European Protected Species (EPS). The Regulations set out a number of 
offences in relation to all EPS but we need to be clear about how they apply to different 
species which often have very different characteristics and ecology. This paper has 
been developed to help clarify what some of these terms mean in relation to Euarasian 
beaver (Castor fiber), and particularly in relation to what we consider to constitute 
breeding sites and resting places for beavers. This is important in terms of providing 
guidance for practitioners and development of licensing advice and delivery.  

2. The Law 
In summary, under the Habitats Regulations, it is an offence to deliberately or 
recklessly: 

• Capture, injure or kill a beaver; 

• Harass a beaver or group of beavers; 

• Disturb a beaver while it is occupying a structure or place which it uses for 
shelter or protection; 

• Disturb a beaver while it is rearing or otherwise caring for its young; 

• Obstruct access to a breeding site or resting place of beavers, or otherwise to 
deny the animal use of that site or place; 

• Disturb a beaver in a manner that is, or in circumstances which are, likely to 
significantly affect the local distribution or abundance of the species; 

• Disturb a beaver in a manner that is, or in circumstances which are, likely to 
impair its ability to survive, breed or reproduce, or rear or otherwise care for 
its young. 

It is also an offence to: 

• Damage or destroy a beaver’s breeding site or resting place (note: this does 
not need to be deliberate or reckless to constitute an offence); 

• Keep, transport, sell or offer for sale or exchange any wild beaver or any part 
or derivative of one (if obtained after 10 June 1994). 

Note: the Regulations also list a number of exceptions and defences to these offences, 
but these are not considered here. For a full list of these the legislation itself should be 
consulted. 

3. Beaver ecology  
Beavers live in social family groups. Mating takes place in water between late 
December and the end of February. A family group consists of a breeding pair with a 
litter of kits from that year and the previous year (sub-adults). A breeding pair has a 
single litter of kits (usually 2-4) per year, born between April and mid-June. Sub-adults 
are non-breeding until they disperse and find a new territory and partner. Kits are 
dependent on their mother until aged around 62 days old4.  By this time they have fully 
developed locomotion as well as grooming and defensive (escape) behaviours. They 

                                            
4 Kit Dependency Period = 01 April to 16 August. This has been defined primarily as a management 
tool to avoid welfare impacts when carrying out (licensed) lethal control where kits aged 62days+ would 
reasonably be expected to survive were the adults removed.  

http://www.legislation.gov.uk/uksi/1994/2716/contents/made
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exhibit all the main social behaviours and can eat mainly solids, handle twigs/stalks, 
and peel bark. At around 2 years beavers become sexually mature and usually 
disperse from the natal territory seeking a mate to establish their own territory.   

A breeding pair or family unit will defend their territory against other non-related 
beavers. They can also build a number of different structures within a territory.  These 
structures provide an ecological function associated with survival and reproduction 
(i.e. shelter from weather and predators5, place to rest, to give birth (parturition), rear 
dependant young (kits) and provision food for overwintering).  Each territory may have 
some or all of these structures or may have multiples of one but none of another.  For 
example, not all territories have dams. Not all have lodges either, some may have 
lodge(s) and a mixture of simple and chambered burrow (s) and some may just have 
various burrows.  Some territories will have a food cache of some sort to sustain the 
family group over the colder winter period.  Dams can be used to raise water levels 
around lodge or burrow entrances to protect themselves or to protect food caches or 
improve access to food.  Beavers can also dig canals to provide better access to 
foraging areas.  

4. Breeding sites and resting places 
While Article 12(1) of Habitats Directive explicitly refers to the protection of breeding 
sites and resting places of species listed in Annex IV(a), it does not define them.  
European Commission guidance6 provides generic definitions to help prepare species-
specific definitions and considers that breeding sites and resting places are necessary 
for protection because they are crucial to the life cycle of the animals in question. It 
also states that the aim of protection is to safeguard the ecological functionality of 
those sites.  

Breeding sites are defined in the guidance as, ‘the areas needed to mate and give 
birth in and covers also the vicinity of the nest or parturition site, where offspring are 
dependent on such sites’.  Areas required for courtship, mating, parturition and rearing 
dependent young may be covered but depends on the life history requirements of the 
species concerned.   

The Guidance defines resting places “as the areas essential to sustain an animal or 
group when they are not active”, and “will include structures created by animals to 
function as resting places’’.  Places may include structures and habitat essential for 
survival including those required for resting, sleeping or recuperation and hiding, 
protection or refuge. Beavers build a variety of specific structures (see section 5 below) 
for all of these elements and to provision the family group overwinter. 

For wide ranging species such as otters or bats the guidance states that it may be 
appropriate to restrict the definition of a breeding site or resting place to a clearly 
delimited locality e.g. the roost of a bat or the holt of an otter. It is appropriate to follow 
a similar approach for beavers, where there are a number of key structures used or 
built by beavers that could either constitute breeding sites or resting places or be 
necessary to maintain the ecological function of such places.   

Beavers use a lodge or chambered burrow to give birth in and rear young (kits) – this 
is referred to as the natal lodge or burrow.  During this time, the adult male and sub-

                                            
5 In Scotland, predators of beavers are likely to include foxes, pine martens and American mink  

6 European Commission (2007), Guidance document on the strict protection of animal species of 
Community interest under the Habitats Directive 92/43/EEC, paragraphs II.3.4.b) (52)-(65) 
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adults (i.e. kits of the previous 1-2 years) may make use of other structures elsewhere 
in the territory at different times, coming and going from the natal lodge.  Some lodges 
or burrows are used year on year, some are not.  Likewise, some may always be used 
for giving birth and rearing dependant young and some may not. Lodges or chambered 
burrows can also be important to beavers not just for breeding but for their survival 
particularly through the winter.  In taking account of this associated temporal variance 
in structure occupancy and function, we would consider that such structures would 
constitute breeding sites or resting places (and are therefore protected) while a 
territory is active, and therefore regardless of whether they are physically occupied at 
a particular point in time. An absence of kit sightings during the Kit Dependency Period 
does not necessarily means they are not present. 

Dams built by beavers can perform a number of different functions, including maintain 
a water level that will protect entrances to natal lodges or burrows that might be 
present. Given this, the removal of any such dam could compromise the ecological 
functionality of that site (i.e. meaning that it cannot or will not be used for breeding or 
as a resting place).  
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ANNEX E 
The Translocation of Beavers in Scotland 

What is translocation?  

Translocation involves people moving living organisms from one area to another. For 
beavers it would usually involve trapping animals and releasing them into another 
area. Given their status as European Protected Species any translocation of beavers 
in Scotland would require a licence from SNH.  

When might there be an opportunity for the translocation of beavers? 

Opportunities to translocate beavers might arise in the following situations; 

- Management translocation: Where the presence of beavers is causing 
adverse impacts to other interests (e.g. human-wildlife conflict) and there is a 
need to intervene. 

- Conservation translocation: Where a proposal has come forward to relocate 
beavers to support a conservation project (e.g. a reintroduction).    

- Welfare translocation: Where sick, injured or orphaned beavers are rescued 
and rehabilitated, but have to be released away from where they were found. 

 

What are the benefits and risks of translocation? 

Translocation has the potential to be used to help alleviate impacts that beavers may 
be causing to particular interests, to support conservation projects or to do both. Whilst 
knowledge and experience of translocation methods is improving, the process is not 
without risks, including to the welfare of the animals themselves. The process requires 
expert input, specialist equipment and facilities as well as significant time and effort.  

Given the above, any proposal for translocation needs careful consideration.  

 

When might translocation be appropriate? 

Translocation will only be appropriate when each of the following have been met; 

- When there is an identified need 
- When there is a suitable receptor site 
- When there are sufficient resources and expertise available to carry it out 
- When all appropriate permissions are in place 

 

Identified need 

Translocations will only be acceptable if there is a strong case that the identified need 
would be satisfied by the use of translocation over alternative management options. 
We envisage that this is likely to be specific to a limited number of scenarios (see 
Annex 1 for full consideration). 

For management translocations this would mean that the removal of an animal(s) 
would resolve the problems that are being experienced, so in other words would have 
to follow the criteria given in our published Managing the impacts of beavers in 
Scotland: Guidance for land, property or infrastructure managers.  

Conservation translocations, such as reintroduction or reinforcement projects, 
would only be acceptable if they were part of a recognised and approved (see 
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permissions below) proposal.  In all cases this would mean that we would expect the 
Scottish Code for Conservation Translocations to be adhered to.  

A sick, injured or orphaned beaver may be rescued and rehabilitated, and would 
normally be released at its site of capture.  If that is not possible for some reason, a 
welfare translocation may be considered to area suitable receptor site.   

Suitable receptor site 

Translocation will only be acceptable if an appropriate receptor site has been 
identified. Given the Minister’s statement (see Annex 1) that the Scottish beaver 
populations should naturally expand in range from the two original populations, this 
means that in Scotland suitable receptor sites would have to be within the current 
range of beavers at that time. This is likely to mean that translocation in Scotland would 
only be permitted within gaps in this range or to reinforce the existing Knapdale 
population. Conservation translocation to areas outside of Scotland would only be 
acceptable as part of an approved project as described above. 

Any receptor site would have to have the appropriate habitat and conditions to be able 
to support beavers and appropriate landowner permission and engagement with the 
relevant stakeholders.    

Resources and Expertise 

Translocation can be extremely time-consuming and expensive.  It also has to be 
carried out professionally both to minimise welfare impacts and other risks, and to 
maximise the chances of success. Translocation will therefore only be acceptable if 
we can be assured that sufficient resources and expertise are available to successfully 
undertake it.    

Permissions 

Translocation of beavers can only be carried out under licence from Scottish Natural 
Heritage. In order to be able to licence any translocation, as well as satisfying all of 
the above criteria, applicants would have to ensure that all other permissions were in 
place - this would include permission from landowners at both donor and receptor sites 
and, if translocating animals outside of Scotland, the relevant licences to do so.  The 
broad principles relating to landowner permission and engagement with other people 
potentially affected are set out in The Scottish Code for Conservation Translocations. 

  

https://www.nature.scot/professional-advice/safeguarding-protected-areas-and-species/reintroducing-native-species/scottish-code-conservation-translocations
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ANNEX F 

Stakeholder issues 

NFUS, SWT, SLE & RZSS sent a letter to Roseanna Cunningham on 14 November 
2016 highlighting some of their issues concerning beavers and their management.   

The following provides a point-by-point consideration of progress toward satisfying 
the points raised in the above letter. These will be taken forward via the Beaver 
Management Framework and much of the detail is provided in the Beaver 
Management Guidance document.  
 

 Point raised Comments 
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1. Beavers should be given EPS 
status but we should make 
full use of derogation 
provisions to prevent damage 
to agriculture and other land 
uses, as well as housing and 
infrastructure. 

 
 

Fully addressed   

Derogation possible using species 
licences issued to individuals 
experiencing unacceptable beaver 
impacts under Regulation 44 
provisions. This is covered in the 
Beaver Management Guidance 
document (to be approved on or shortly 
after 18th May 2018).  

2. We should approach the 
issue of beaver management 
via a hierarchy of actions of 
increasing impact – 
education, mitigation, 
trapping & relocation, and 
finally lethal control.  We 
should also accept that the 
pace at which we move up 
this hierarchy, and the burden 
of evidence required to do so, 
will vary from place to place – 
largely dependent on the 
ability of a place to sustain 
beavers without unacceptable 
impacts. 

 
 

Fully addressed   

Hierarchical approach to beaver 
management will be followed.  
Management guidance document 
clarifies that: 

• many actions will not require a 
species licence, 

• we are adopting a simple 
approach to licensing low 
impact activities, and, 

• where we anticipate problems, 
lethal control is an option but 
the last resort. 

Lethal control will be carried out by 
trained, accredited operators.  

We accept that in certain situations, 
particularly on Prime Agricultural 
Land, lethal control is likely to be the 
only satisfactory solution. There has 
been substantial experience of 
alternatives such as dam removal but 
this becomes a very time consuming, 
difficult and expensive option that 
must be repeated time after time in 
these situations to the extent that it 
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does not constitute a satisfactory 
solution.  

We have produced  a range of 
guidance for land managers and have 
a communications plan to educate and 
raise awareness about beaver, their 
ecology and impacts (positive and 
negative) and the need for 
management action when their activity 
is or will likely be damaging. 

3. We should try, wherever 
possible, to integrate efforts 
to provide suitable habitats 
for beavers and mitigate their 
impacts elsewhere, with other 
policy priorities and payment 
mechanisms.  Where 
possible and appropriate, we 
should strive to do this on a 
catchment basis. 

On target  

A  Beaver Mitigation Scheme funded 
by Scottish Government is under 
development with key organisations 
working together (SEPA, FCS, RPID & 
SNH) through the Scottish Beaver 
Forum (SBF) and Technical Group.  
The Scheme will offer advice to land 
managers and fund implementation of 
the full range of existing mitigation 
techniques and trial new solutions.  
The Scheme should also be able to 
consider trial management on a 
catchment basis. 

A longer term aspiration is to deliver 
beaver management measures 
through a new, post-Brexit agri-
environment arrangement.  This might 
include options for management of 
negative impacts and facilitate positive 
impacts where there is scope to do so.   

4. The management regime we 
put in place should be robust 
and defensible, but it should 
also be pragmatic and 
enabling.  It should also be 
kept under review as beavers 
spread, are relocated to other 
parts of Scotland, encounter 
other land uses (e.g. salmon 
fisheries), and our knowledge 
of how to live alongside them 
develops. 

Fully addressed   

Management guidance developed in 
consultation with the SBF to ensure 
flexible and enabling approach to 
beaver management now and in the 
future, within legal constraints.  The 
guidance will be reviewed annually 
through the SBF, as our approach 
adapts to better knowledge of beavers 
in Scotland.      
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 5. The Scottish Government 
should continue to ensure 
independent technical advice 
is pro-actively provided to 
land managers in relation to 

Fully addressed   

Written technical advice and guidance 
will be available for land managers.  
Also there will be a free telephone 
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mitigation of existing and/or 
potential beaver impacts. 

advice service, free site visits and a 
technical advisory group established to 
advise on the development of new 
techniques. 

6. The Scottish Government 
should put in place a 
mechanism whereby 
appropriate funding is made 
available to help affected or 
at-risk land managers to 
mitigate beaver damage (e.g. 
to install flow control devices, 
bank and flood bank 
protection, and beaver 
fencing). 
 

On Target 

Scottish Government have committed 
funding to take forward the Mitigation 
Scheme which commenced in January 
2019.    
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7. Removal of beaver dams that 
negatively affect the drainage 
of Prime Agricultural Land 
(Land Capability for 
Agriculture (LCA) classes 1-
3.1) should be regulated via 
the Controlled Activities 
Regulations (CAR) General 
Binding Rules (GBRs) and 
the General Licensing 
regime. 

 
 

Partially addressed to develop 
workable and legally compliant 
approach  

We have agreed that Prime Agricultural 
Land covers land classes 1-3.1 for the 
purposes of beaver management and 
species licensing. 

Dam removal on PAL through a 
‘general licence’ is unlikely to meet 
legal requirements for a system of strict 
protection required for a new 
population of a European protected 
species. 

No species licence is necessary for 
removal of new dams (those less than 
two weeks old). 

A simple, quick and non-onerous 
licensing approach is in place to allow 
removal of older dams affecting PAL. 

Where problems are known or 
anticipated, licences can permit dam 
removal over a longer time period. 

Removal of beaver dams using hand 
tools and or ropes/ grapnels does not 
require authorisation from SEPA, nor 
does removal using bank-based 
machinery.  Use of in-stream 
machinery may require a CAR licence 
from SEPA. 
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8. Removal of beaver dams that 
negatively affect the drainage 
of areas not classed as Prime 
Agricultural Land should be 
regulated via the CAR GBRs 
and a species management 
licence.  It should be a pre-
condition of this licence being 
granted that flow-control 
devices have previously been 
tried and have failed, or are 
accepted by SNH as being 
inappropriate for the 
circumstances. 

Fully addressed  

Any licence granted will aim to provide 
a solution to the problem being 
experienced, including consideration of 
the most appropriate mitigation 

On non-PAL land alternatives will need 
to be either demonstrated to have been 
tried and failed or accepted as 
inappropriate by SNH before a licence 
is issued.  

The regulatory regime re. CAR 
licences will be the same as on PAL 

This is covered in the Management 
Guidance document 
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9. Wherever a land manager 
applies for a licence to use 
lethal control, they should be 
offered the alternative of 
publicly-funded and qualified 
experts to attempt to trap the 
relevant beavers and relocate 
them to an alternative 
location where their potential 
impacts will be acceptable 
and where they are unlikely 
to return to where they were 
trapped.  

 
 

Partially addressed   

Translocation (Trap and relocation) of 
beavers for management reasons may 
be a viable option in particular 
circumstances given the risks 
associated with this approach. 
Translocation may not always be 
appropriate and there can be 
significant welfare implications that 
must be considered. Where 
translocation is approved it will be 
carried out by experts and not at the 
expense of land managers and has to 
follow our translocation policy to 
ensure that welfare impacts in 
particular a (refer to translocation 
guidance for more information).   

10.  Land managers who are 
authorised to carry out the 
activities listed in point seven 
above, but who after at least 
one month of trying to control 
the impacts, are unable to do 
so, should be able to apply 
for a species management 
licence for lethal control of 
the associated beavers at a 
point in time where there are 
no broader welfare 
considerations. 

 

Fully addressed   

We accept that there will be situations 
where it can be assumed there is no 
satisfactory alternative to lethal control, 
such as where there is serious damage 
(or the risk of it) to PAL and where we 
know alternative mitigation measures 
have not or will not address the 
problem. 

In recognition that serious damage 
may occur to PAL during the Kit 
Dependency Period we acknowledge 
that lethal control may have to be 
undertaken during this time in 
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 exceptional circumstances albeit using 
a different approach.  We will aim to 
ensure that in these situations all 
reasonable measures are employed to 
try to avoid this sensitive time.   

11. Managers of land not classed 
as Prime Agricultural Land 
who can evidence that they 
are experiencing, or 
reasonably expect to 
experience, serious 
agricultural damage 
(especially where this is to 
land of disproportionately 
high importance to the wider 
agricultural unit) should be 
able to apply for species 
management licence for 
lethal control of the 
associated beavers at a point 
in time where there are no 
broader welfare 
considerations. 

Fully addressed   

We do not anticipate licensing lethal 
control on non-PAL areas during the 
KDP unless there are exceptional 
circumstances, for example where 
there is a very real and imminent risk to 
public health and safety or in order to 
prevent serious damage to property.   

12. Land managers who have 
beavers burrowing into 
engineered flood banks 
should be able to apply for a 
species management licence 
for lethal control of the 
associated beavers.  
Acknowledging the 
seriousness of the situation, 
this licence should be 
determined within a 
maximum of ten working 
days.  In extreme 
circumstances, where there is 
an imminent risk that the 
flood bank will fail and 
damage life and/or property, 
this licence should be able to 
be issued verbally in the first 
instance and should be 
exercisable at any time of 
year. 

Fully addressed    

Any land manager experiencing 
adverse impacts from beaver 
burrowing activity can request a licence 
for lethal control.  A site visit will identify 
if other management techniques are an 
option in the particular circumstances. 
The licensing decision would be made 
well within 10 working days of receipt 
of the licensing request.   

In extreme situations, we would be able 
to give permission verbally in order to 
allow urgent lethal control to be carried 
out using an accredited controller at 
any time of year.   

Appropriate techniques will be 
developed through the Embankment 
Protocol, Mitigation Scheme and 
Technical Group.   
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ANNEX G 

Guidance for land, property and infrastructure managers 

The law protects beavers but this doesn’t mean you can’t do anything to prevent 
damage they cause.  There are lots of things you can do without a licence.   This 
guidance explains how to get SNH help, what management does and doesn’t 
need a licence and, if you need a licence, how to get one. 

Introduction  

Scottish Ministers agree that Eurasian beaver populations originating in Argyll and 
Tayside (Rivers Tay and Earn catchments) areas can remain and that beavers will be 
allowed to expand their range naturally from these areas.  The beaver is a European 
protected species given protection under Scots law. 

However, beaver activity - building dams, burrowing or foraging - can impact on a 
range of interests and so it is important that provision is made to intervene and manage 
these impacts to prevent damage.  Some types of intervention may have to be carried 
out under a licence from SNH as beavers are protected by law.  For example, you will 
need a licence to kill or trap beavers, or to damage or destroy their breeding sites or 
resting places.  SNH is responsible for beaver licensing. 

This document describes where to get advice, the interventions and management 
actions that do and do not need a licence and how we will consider and administer 
licences to manage the impacts of beavers.  We will review this document on at least 
an annual basis as our knowledge and experience of dealing with beaver casework 
grows. 

Getting help and advice 

SNH are operating a telephone helpline to provide advice about beavers.  We can 
provide advice over the phone to help people affected by beaver activities to make the 
appropriate decision on what to do next.  Sometimes a site visit may be necessary 
and, if so, we can arrange one to provide free expert advice.  The site visit will help 
determine how beavers are using the area, the management options available and 
any licensing requirement.  There is no application form to complete.    

To contact SNH for help, advice and/or a licence ring the helpline: 01463 725364 

or email licensing@snh.gov.uk   

In emergency circumstances where there is an imminent risk to public safety or serious 
damage to land/property, ring 07717 413478 to speak to the SNH licensing manager. 

How to manage beaver impacts 

Beavers can have a range of impacts on a range of interests.  There are a number of 
different ways to manage these impacts, from fitting protectors to trees to manipulating 
or removing dams to carrying out lethal control.  All of these techniques are discussed 
in more detail in Annex 1.  Which technique to use will depend on the circumstances.  
Some of these actions require a licence, but many do not. 

mailto:licensing@snh.gov.uk
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Whatever the situation you can call the helpline for advice to help understand the 
possible impacts and get expert advice.  You should certainly contact the helpline if 
you propose to do anything that might require a licence. If you are in any doubt at all 
then call us.   

Actions that do not require a licence 

 

• Carrying out ongoing land management activities near lodges, burrows or 

dams  

(providing they don’t damage those structures) e.g. ploughing a field next to 
a beaver lodge 

• Discouraging dam building e.g. through fencing 

• Removing new dams (less than 2 weeks old), notching or installing flow-

devices to them. 

• Protecting banks from burrowing activity 

• Destroying short burrows with no end chamber 

• Infilling channels/canals created by beavers 

• Fitting protectors to vulnerable trees 

• Fencing off areas to keep beavers out e.g. from crops or woodland 

Actions that do require a licence 

 

• Removing older dams (more than 2 weeks old), notching or installing flow 

devices to them 

• Destroying lodges or chambered burrows 

• Trapping and relocating beavers 

• Lethal control 

Notes 

 

• See Annex 1 for guidance on beaver management techniques. 

• If other protected species may be present or if activities could affect a 

designated site qualifying interest then please contact SNH even if a licence 

is not required.   

• Sometimes management of older dams may be able to be carried out 

without a licence, but determining this will require expert advice, which SNH 

can provide. 

• Removal of beaver dams using hand tools and or ropes/ grapnels does not 

require authorisation from SEPA, nor does removal using bank-based 

machinery.  Use of in-stream machinery may require a CAR licence from 

SEPA. 
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Licensing assessment 

In order to issue a licence we have to be satisfied that three legal ‘tests’ are met.  
These tests are summarised below together with details on how we will assess them. 

Test 1 – Licence purpose 

We issue a licence for purposes set out in the legislation: these include for 
preventing serious damage to certain interests such as crops, timber or fisheries, for 
public health and safety reasons or other important social, economic or 
environmental purposes which are in the public interest and for conserving natural 
habitats or wild animals. 

This means that there has to be a legitimate problem that needs addressing.  To 
help us consider if this test is passed we will rely on your information and/or the 
information gathered by the expert adviser from a site visit.   

In certain situations which may be particularly vulnerable (e.g. dam building affecting 
areas of prime agricultural land* or sensitive in-stream infrastructure, flooding public 
transport infrastructure, damage to protected features on Natura sites or burrowing 
into flood embankments) we consider that this test is likely to be met.   

*  Prime agricultural land here means land classes 1, 2 and 3.1  

Test 2 – Alternatives 

We issue licences as a last resort.  This means we have to be assured that other 
possible actions that would either not require a licence or have less impact on 
beavers, have either been tried or are not likely to resolve the problem.  Again we 
will rely on information from the affected person, the expert adviser and previous 
experience to help us judge whether this test is passed. 

We accept that there will be situations where it can automatically be assumed that 
there is no satisfactory alternative other than to issue a licence for lethal control.  
These situations include where there is serious damage (or the risk of it) to prime 
agricultural land, and where we know alternative mitigation measures either have 
not or will not address the problem.   

Test 3 – Conservation impact 

We have to ensure that licensed actions do not harm the conservation status of 
beavers in Scotland and so will not affect population trends or the overall range of 
beavers.  In the first instance we would follow the principles above in that those 
actions with the lowest impact on beavers that solve the problem must be considered 
first.  Where we licence lethal control of beavers we will monitor the cumulative 
impact of this management.    

Given the evidence from recent survey information that beavers continue to expand 
their range even with ongoing lethal control in places, we are confident that the 
actions we licence will not be detrimental to the conservation status of beavers and 
so this test is likely to be met. We will maintain an oversight of the cumulative 
impacts of what we licence and the population dynamics and range of the Scottish 
wild beaver population to ensure that this is the case.     
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Licensing in Practice 

If you think you need a licence, or even if you are not sure, then you should call the 
helpline on 01463 725364. We can provide advice over the phone and organise a site 
visit to look at the specific issues you face and offer tailored advice to help manage 
the impacts of beavers. For land-holdings where beavers are affecting or likely to affect 
areas of prime agricultural land we offer a streamlined approach to licensing. We will 
also be able to issue emergency licences for other particularly vulnerable and urgent 
situations, and for all other cases we will be able to consider licences and be able to 
provide advice.  

Licensing on Prime Agricultural Land 

We accept that if beaver activity is affecting areas of Prime Agricultural Land (PAL) 
then the three licensing tests are met and that a licence can be issued to the landowner 
or land manager. Therefore if you are experiencing problems from beaver activity 
affecting PAL or anticipate that you are likely to have problems in the future then you 
should contact the helpline and a licence can be issued. Licences will cover the land 
management unit where intervention is necessary to protect prime agricultural land. 
This means that the area covered by such a licence would not have to be wholly 
classified as PAL.       

SNH will be able to issue a licence to permit the removal of dams and, if required, 
lethal control. A site visit will also be offered to provide further advice. Licences can be 
emailed or posted to the landowner or manager. Licences can run for multiple years 
but if they permit lethal control the law restricts the length of time for any one licence 
to two years. If the landowner indicates that problems are likely to persist/recur the 
licence will be renewed automatically. 

Licensing for other ‘vulnerable situations’ 

Knowledge of beaver activity means that we can anticipate other ‘vulnerable’ situations 
where licences are likely to be sought to address beaver impacts. This could include 
burrowing tinto embankments, damming affecting infrastructure, fisheries, other 
agricultural land (i.e. non-PAL land) or species of conservation concern._Such 
situations will be assessed on a case-by-case basis and any licence issued will explain 
what you can do in the particular circumstances. 

We recognise that in some situations immediate action will be required. . Where there 
is a need for immediate action we can licence immediately and on the basis of a 
telephone conversation. Similarly, in simple cases, such as dam removal or 
manipulation outside of the kit dependency period7 a licence may be granted on the 
basis of a phone call or email, but we are happy to arrange a site visit if that would be 
helpful.  

In other situations, such as new cases where there are multiple or likely to be ongoing 
issues we can arrange a site visit to ensure that any licence granted can address the 

                                            
7 Kit Dependency Period = 01 April to 16 August 
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problems being experienced. We will aim to hold a site visit as soon as is mutually 
convenient and within one week of contact. 

We will aim to issue licences within one or two working days of having the requisite 
information. SNH will review and adapt how we licence beaver casework.  We can 
develop new approaches if beaver activity continues to be problematic at certain 
locations.  

Key principles of the approach to licensing are summarised below; 

Activities licensed 

Any licence granted will aim to provide a solution to the problem being experienced. 
Whilst in many cases solutions may be possible with relatively minor interventions, in 
others a greater degree of intervention will be required. We will set up a Mitigation 
Scheme to trial new approaches to addressing beaver impacts and to learn from them 
but we will also licence lethal control in vulnerable situations (see above).    

Minimising welfare impacts 

Whatever the activity that is licensed we have to ensure that impacts on animal welfare 
are minimised. This means that we expect licence holders to try to avoid actions during 
more sensitive periods if at all possible. We accept that sometimes this might not be 
possible, but if actions have to be carried out during the kit dependency period then 
additional measures will have to be put in place to minimise welfare impacts.   

Translocation of beavers 

Translocation (i.e. trap and relocation) of beavers that are causing impacts to other 
interests is possible. However, whilst it may initially be seen as an attractive alternative 
to lethal control there are also risks with this as an approach. Translocation can have 
significant welfare implications associated with capture, transport and following 
release. It can also be a time consuming and costly process and has to be carefully 
planned. Translocation is only likely to be a viable option if either a suitable unoccupied 
site is available nearby or if it is undertaken as part of a recognised reintroduction or 
reinforcement project.  

Lethal control 

We accept that there are situations where there will be no alternative other than for 
lethal control. This includes where damming activity threatens serious damage to 
prime agricultural land and where we know alternative mitigation measures either have 
not or will not address the problems being experienced. 

Lethal control is easier to undertake during autumn and winter when beavers are more 
predictable in their emergence pattern and should be used to remove the entire family 
group.  In order to ensure that lethal control is carried out humanely, it can only be 
carried out by trained individuals (accredited controllers) and subject to agreed 
procedures.  

Ideally lethal control should be undertaken outside of the kit dependency period. 
However, where it is necessary to prevent an imminent threat to public health or safety 
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or serious damage to property or to prime agricultural land or it can be permitted 
subject to strict conditions to address the associated additional welfare risks. There is 
a general assumption against lethal control in the kit dependency period in other 
situations.     

Period licensed and renewal of licences 

Licences will aim to provide a solution to the problem being experienced.  Licences 
can run for multiple years, but if they permit lethal control the law restricts the length 
of time for any one licence to a two-year period. If problems are likely to recur or persist 
we can renew licences quickly on the basis of an email or phone call.  

 

Annex 1     Summary of Beaver Management Techniques 

Introduction 

Techniques for the effective management of beavers and their activity are well 

developed across Europe and North America.  Many of these have potential 

application in Scotland and are summarised below.  SNH recognise that that in some 

instances techniques are not currently available to solve all problems being 

experienced. The Mitigation Scheme will look to identify and trial new methods where 

this is the case. 

Further information on these some of these existing techniques is available from the 

following resources: 

• Roisin Campbell-Palmer, R. et al. (2016) The Eurasian Beaver Handbook: 

Ecology and Management of Castor fiber. Exeter: Pelagic Publishing, UK. 

• Campbell-Palmer, R., Schwab, G., Girling, S., Lisle, S. & Gow, D. 2015. 

Managing wild Eurasian beavers: a review of European management practices 

with consideration for Scottish application. Scottish Natural Heritage 

Commissioned Report No. 812. 

SNH will in due course provide a series of technical advice notes covering the use and 

installation of newly developed and existing techniques considered to be most 

appropriate in Scotland.  Provided below is a summary of the existing techniques, 

describing what they are and why they are used. 

 

Techniques to manage beaver dam building activity  

• Dissuasion techniques (short-term) - Use of dissuasion to prevent dam-building, 
either where known ‘pinch points’ occur or perhaps where a dam has been 
removed and is likely to be reconstructed. A range of techniques have been 
trialled and found ineffective long term. Might include electric fencing strung 
above the dam site. Flashing lights etc. may work until animals become 
habituated to them. 
 

• Dam-notching - Partial removal of a small section of the middle of a beaver dam, 
usually by hand, to increase water flow over that section. Most often associated 

https://www.nature.scot/sites/default/files/2017-07/Publication%202015%20-%20SNH%20Commissioned%20Report%20812%20-%20Managing%20wild%20Eurasian%20beavers%20a%20review%20of%20European%20management%20practices%20with%20consideration%20for%20Scottish%20application.pdf
https://www.nature.scot/sites/default/files/2017-07/Publication%202015%20-%20SNH%20Commissioned%20Report%20812%20-%20Managing%20wild%20Eurasian%20beavers%20a%20review%20of%20European%20management%20practices%20with%20consideration%20for%20Scottish%20application.pdf
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with aiding fish passage. May be used to lower water levels in beaver ponds behind 
a dam 
 

• Dam removal - Complete removal of whole dam structure either by hand or using 
a mechanical device. Used where no increase in water level, or potential blockage 
to fish passage, is considered acceptable in a watercourse or part of a watercourse. 
 

• Deterrent fencing (in-stream) - Fencing or gate-type structure, either permanent or 
temporary, to prevent beavers accessing areas of water, crops or trees where 
damage from damming activity is deemed intolerable.  
 

• Piped dam with mesh filter (water flow devices) - Placing a long pipe through a 
beaver dam with a wire mesh filter attached to the end, to manage the water level 
behind the dam on a permanent basis. Used to manage water level behind or 
above a dam where a certain water level is tolerable, but any further increase would 
not be. Essentially, it acts as an overflow device for the dam. 

 

• Culvert protection - Using in-stream fencing (with or without a pipe/wire mesh) to 
prevent blockage to the entrance of culvert from dam building activity. 

 

• Grilles - Use of metal grille or guard to prevent beavers blocking culvert exists. 
 

Techniques used to manage beaver burrowing and digging activity 

• Infilling of beaver-dug channels - Infilling beaver dug channels (canals), by hand or 
using machinery, starting at riverbank and working inland.  

 

• Preventing burrowing - Use of sheet metal piling, rock armour or mesh to prevent 
burrowing (or further burrowing) into vulnerable flood embankments or adjacent 
land.  Prevents beaver burrowing activity from starting, continuing or moving into 
adjacent land.  To note, these hard engineering techniques unlikely to be widely 
applicable in Scotland.  News techniques will be trialled through the Mitigation 
Scheme. 
 

• Destruction of burrow or lodge - Destruction of a beaver built lodge and or burrow 
usually by infilling either by hand or using machinery where beaver presence is 
deemed intolerable. 

 

Techniques used to manage beaver foraging activity 

• Tree protection - Protection of individual or small numbers of amenity or other 
valuable trees by use of individual fences, mesh wrapping or deterrent paints. 
Prevents beavers foraging on individual trees. 
 

• Deterrent fencing (on land) - Fencing, either permanent or temporary, to prevent 
beavers accessing areas of water, crops or trees where damage from foraging 
activity is deemed intolerable.  
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• Deterrent fencing (in-stream) - Fencing or gate-type structure, either permanent 
or temporary, to prevent beavers accessing areas of water, crops or trees where 
damage from foraging activity is deemed intolerable.  

 

Techniques to manage beavers themselves 

• Translocation (Trap & relocate) - Live trapping of beaver(s) for transport and 
release (i.e. translocation).  May be carried out for conflict management of 
‘problem’ animals, for welfare (i.e. a sick or injured animal) or conservation 
purposes (i.e. reinforce existing population). 
 

• Lethal control - Culling of beavers by land managers or public bodies to 
reduce/manage the population or remove ‘problem’ animals where no other 
mitigation technique currently exists. 

 

 

 
  



ECCLR/S5/19/8/1 

38 

Annexe 3 

Written evidence from NFU Scotland 

The Conservation (Natural Habitats, &c.) Amendment (Scotland) Regulations 
2019 

1. NFU Scotland notes that the Scottish Government laid the Conservation 
(Natural Habitats, &C.) Amendment (Scotland) Regulations 2019 in parliament on the 
23rd February and understands that the Environment, Climate Change and Land 
Reform Committee will be taking evidence on the instrument from Scottish 
Government officials and Scottish Natural Heritage (SNH) staff on 5 March 2019. With 
that evidence session in mind, we thought that it would be useful if we provided NFU 
Scotland’s perspective. 

2. When the problems associated with the illegally-reintroduced population of 
beavers in Tayside became apparent, NFU Scotland initially argued that the 
population should be removed. While NFU Scotland acknowledges the value that 
beavers can add to Scotland’s biodiversity, there are some places—such as the areas 
of highly productive agricultural land—where they are simply not appropriate and will 
create problems that could be extremely costly to farming businesses and agricultural 
productivity. 

3. However, since the problem was not dealt with quickly and the population was 
allowed to increase, the issue became too difficult to deal with and the government 
decided to allow the beavers to remain and that they should receive protected status.  

4. Given the government’s decision, NFU Scotland had little option but to accept 
that beavers will be protected and our focus moved to ensuring that the management 
framework that would be put in place when beavers are protected is fit for purpose and 
allows farmers to deal with problems should they arise.  

5. As such, NFU Scotland, together with Scottish Land & Estates, the Scottish 
Wildlife Trust and the Royal Zoological Society of Scotland, wrote to the Cabinet 
Secretary in 2016 accepting that beavers would be protected, but also setting out 
some of the key issues that a management framework should address.  

6. This remains our position. NFU Scotland accepts that beavers should be given 
European protected status, but we are keen to ensure that the management 
framework operates in a way that works for farmers. 

7. Since 2016 Scottish Natural Heritage has been developing the management 
framework and consulting the members of the Scottish Beaver Forum in an effort to 
ensure that the framework satisfies all interested parties. In this we must acknowledge 
that SNH has had to balance competing interests and that the task has not been easy.  

8. This process has been difficult from NFU Scotland’s point of view. Part of the 
problem has undoubtedly been that this is a novel situation and that everyone has 
been learning as they go. The feedback from our members is that it has taken quite a 
long time for SNH to properly appreciate the issues from the farmers’ point of view, 
such as the problems associated with the blocking of drainage ditches. Today we 
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believe that those closely involved in the discussions do fully understand the issues 
and are willing to take a pragmatic approach. This is progress, but it will be important 
that as more SNH staff are involved in dealing with beaver management and licencing 
that they also fully understand the issues that they are dealing with.    

9. Another reason that this process of developing the management framework has 
been difficult relates to a high level of distrust of SNH from the people on the ground. 
From their perspective, we are only in this position—where the land manager is going 
to have to apply for licences to manage their land as they would wish—because SNH 
did not deal with the problem properly in the first place. From their perspective SNH 
actually wanted beavers to remain and so created their problems and it is now SNH 
that are going to police the licencing regime. So there is a high degree of suspicion 
that SNH is likely to administer the licencing regime in a way that makes things difficult 
for the farmer.          

10. We believe that key SNH staff recognise this issue and are keen to make efforts 
to build trust with the land management community. But only time will tell and progress 
in this area will depend on how the management framework is administered and the 
approach that SNH takes in its decision making. NFU Scotland would encourage the 
Committee to keep the operation of the management framework under close scrutiny 
to ensure that it operates in a way that works for farmers as well as beavers.  

11. NFU Scotland has usefully received assurances from the Cabinet Secretary for 
the Environment, Climate Change and Land Reform that the government intends to 
adopt a flexible approach to licencing, to issue licences to those that need them—
especially on prime agricultural land—in advance of beavers gaining protected status, 
to fund mitigation works and to provide training prior to the legislation coming into 
force. The Cabinet Secretary also emphasised that the protection of beavers should 
not compromise farming.  

12. This is very welcome and we acknowledge that the Scottish Government and 
SNH have listened to our concerns and sought to address them as far as they can. 

13. With this process in mind, and with the assurances we have received from the 
government, NFU Scotland does not wish to oppose the protection of beavers. Our 
focus is now turning to keeping the implementation of the new regime under close 
scrutiny and making sure that it works for farmers.  

14. Key issues that we will wish to keep an eye on, and encourage the Committee 
to scrutinise, are: 

• Preparedness for 1st May 2019 (licences) – We have been assured that all 
those that need a licence in advance of the 1st May will be able to get one. This 
is important because it will allow a continuation of management and prevent 
anyone from encountering problems due to a gap between beavers becoming 
protected and a licence being issued.  
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• Preparedness for 1st May 2019 (training) – We have been assured that 
training will be provided ahead of protection being granted and understand that 
events are being planned. This is encouraging and NFUS will help advertise 
the events with members where it can. But there is an unknown in terms of 
demand and it will be important that everyone that needs training is able to 
access it. 

• Mitigation – A Beaver Mitigation Scheme is being established. This is a 
scheme that will be run by SNH and provide land managers with a range of 
government-funded options to minimise the impacts of beavers on their land. 
NFU Scotland believes that this mitigation scheme is very important and wants 
to ensure that it is comprehensively funded.  

Our worry is that the mitigation scheme will not be adequately funded to start with and 
that over time it will dwindle as the focus settles on the licencing regime allowing 
management (potentially including lethal control) by farmers. This would be to transfer 
the cost of allowing an illegally re-introduced species to shift form the government to 
the farmer, the very person that is effectively the victim of someone breaking the law.   

Ideally, SNH should be identifying areas where beaver impacts are not currently felt, 
but are imminent, and developing mitigation options and implementing them. This 
would allow land managers and beavers to co-exist much more successfully. Without 
this sort of pre-emptive work it is likely that the land manager will be forced to 
undertake management (including lethal control) under licence. A fully funded 
mitigation scheme is therefore vital. 

The Cabinet Secretary has assured us that the government will fund mitigation work 
and this is welcome, but what remains unclear is how much funding is available and 
whether additional funds will be forthcoming if it can be shown that it is required.  

15. NFU Scotland would encourage the ECCLR Committee to keep the operation 
of the management framework under close scrutiny to ensure that the government and 
SNH take a pragmatic and flexible approach that works for both farmers and beavers.   
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Environment, Climate Change and Land Reform Committee 
 

8th Meeting, 2019 (Session 5), Tuesday, 5 March 2019 
 

Subordinate legislation - EU exit 
 
Introduction 

1. This paper supports the Committee’s consideration of the following 
Scottish statutory instrument— 

• The Conservation (Natural Habitats, &c.) (EU Exit) (Scotland) 
(Amendment) Regulations 2019 [draft]. 

Background  

2. In anticipation of the UK leaving the EU, changes are required to devolved 
legislation by way of statutory instruments.  The Committee has previously 
considered changes proposed via UK statutory instruments.  Other legislative 
changes are being made through Scottish statutory instruments (SSIs) and the 
Scottish Government has indicated the Committee will likely consider three 
SSIs relating to EU exit; all three will be considered at this meeting. 

3. Scottish Ministers have discretion about whether instruments made under 
Schedule 2 of the 2018 Act should be subject to the affirmative or negative 
procedure, unless the instrument makes provision falling within one of the 
categories which requires the mandatory affirmative procedure to be used.  This 
instrument falls within one of these categories and is required to follow the 
mandatory affirmative procedure.   

4. A protocol has been agreed between the Scottish Government and 
Scottish Parliament on the process for considering SSIs laid under the 2018 
Act.  The protocol sets out an approach which categorises SSIs – high, medium 
or low – to assist committees’ prioritisation in terms of scrutiny.   

Parliamentary procedure 

5. As set out above, this is a mandatory affirmative instrument 

6. The affirmative parliamentary procedure is set out in Chapter 10 of the 
Parliament’s Standing Orders.  Instruments subject to the affirmative procedure 
cannot come into force unless they are approved by the Parliament.   

7. It is usual practice for subject committees to take evidence from the 
Scottish Government in advance of considering the instrument.   

8. During its formal consideration, a member of the Scottish Government 
proposes, by motion, that the lead committee recommend that the instrument 
or draft instrument be approved.  The committee has up to 90 minutes to debate 
the motion.  The lead committee must report its recommendation to the 
Parliament; where the lead committee recommends the instrument be 

https://www.parliament.scot/S5_Delegated_Powers/20190108MRtoConveners.pdf
https://www.parliament.scot/parliamentarybusiness/26510.aspx
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approved, the Parliamentary Bureau will propose a motion that the instrument 
be agreed. 

The Conservation (Natural Habitats, &c.) (EU Exit) (Scotland) 
(Amendment) Regulations 2019 [draft] 

9. The purpose of the instrument is to amend the Conservation (Natural 
Habitats, &c.) Regulations 1994 (“the 1994 Regulations”) to ensure they 
continue to operate effectively following the UK’s withdrawal from the EU.  (The 
1994 regulations deliver the protected areas and species requirements of the 
EU Habitats Directive and the protected areas requirements of the EU Wild 
Birds Directives.)  It also makes minor changes in salmon conservation 
legislation to reflect the changes made to the 1994 Regulations to ensure that 
the provisions continue to operate as intended following EU withdrawal.   

10. The SSI was laid on 18 February 2019 and the lead committee must report 
by 29 March 2019.   

11. The Scottish Government has given the SSI the ‘low’ categorisation.   

12. The DPLRC considered the instrument on 26 February 2019 and 
recommended the SSI should be given a ‘medium’ categorisation.  The DPLRC 
argued this was—  

“… on the grounds that, whilst it is predominantly concerned with 
technical detail and there is limited policy choice, there are significant 
implications from the instrument that warrant subject committee scrutiny. 
The instrument transfers significant oversight functions from the 
European Commission to the Scottish Ministers in nature conservation, 
and this has been identified as a high-risk area by stakeholders in terms 
of Brexit and environmental protection.” 

For decision 

13. The Committee is invited to— 

• take evidence from the Cabinet Secretary and Scottish Government 
officials on the instrument (agenda item 2); 

• ask the Cabinet Secretary to move, and the Committee will then 
debate, the motion on the instrument (agenda item 3); and 

• delegate authority to the Convener to sign off the Committee’s 
report to the Parliament on the instrument. 

 
Committee clerks 
Environment, Climate Change and Land Reform Committee 



ECCLR/S5/19/8/5 

1 

Environment, Climate Change and Land Reform Committee 
 

8th Meeting, 2019 (Session 5), Tuesday, 5 March 2019 
 

Subordinate legislation - EU exit 
 
Introduction 

1. This paper supports the Committee’s consideration of the following 
Scottish statutory instruments— 

• The Environment (EU Exit) (Scotland) (Amendment etc.) Regulations 
2019 (SSI 2019/26); and 

• The Marine Environment (Scotland) (EU Exit) (Amendments) 
Regulations 2019 (SSI 2019/55). 

2. The Committee is invited to consider the statutory instrument and— 

• agree whether it is content that the parliamentary procedure given to the 
instrument by the Scottish Government is appropriate; and 

• consider the instrument in the usual way. 

Background  

3. In anticipation of the UK leaving the EU, changes are required to devolved 
legislation by way of statutory instruments.  Under the European Union 
(Withdrawal) Act 2018, and where the Scottish Government considered a UK-
wide approach to the legislative changes would be appropriate, these have 
been made by UK statutory instruments (SIs) laid by the UK Government with 
Scottish Ministers’ consent.  The Scottish Parliament has considered these 
legislative changes – notified to them by the Scottish Government – in advance 
of the Scottish Government giving consent. 

4. Other legislative changes are being made through Scottish statutory 
instruments (SSIs).  The Scottish Government has indicated the Committee will 
likely consider three SSIs relating to EU exit; all three will be considered at this 
meeting. 

5. SSIs related to EU exit will be considered in the same way that ‘domestic’ 
SSIs are considered except that the lead committee has the opportunity, in 
advance of its policy consideration, to recommend to the Scottish Government 
that the parliamentary procedure allocated to the instrument should be 
changed.  This process is known as the sift. 

6. A protocol has been agreed between the Scottish Government and 
Scottish Parliament on the process for considering SSIs laid under the 2018 
Act.  The protocol sets out further information about the sifting process.   

https://www.parliament.scot/S5_Delegated_Powers/20190108MRtoConveners.pdf
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7. This paper supports the Committee’s consideration of the sift at agenda 
item 4.   

8. The protocol also sets out an approach which categorises SSIs – high, 
medium or low – to assist committees’ prioritisation in terms of scrutiny and 
gives the Delegated Powers and Law Reform Committee (DPLRC) a role in 
highlighting to a lead committee those SSIs where it disagrees with the Scottish 
Government about the categorisation.   

9. The Committee will consider the SSIs at agenda item 5. 

Consideration of the parliamentary procedure – the sift 

10. Scottish Ministers have discretion about whether instruments made under 
Schedule 2 of the 2018 Act should be subject to the affirmative or negative 
procedure, unless the instrument makes provision falling within one of the 
categories which requires the mandatory affirmative procedure to be used. 

11. As set out above, the lead committee has the opportunity, in advance of 
its consideration, to recommend to the Scottish Government that the 
parliamentary procedure allocated to the instrument should be changed.  Thus, 
the lead committee can recommend that an instrument laid under the negative 
procedure should be revoked and laid as an affirmative instrument and vice 
versa.  The protocol states this “enables committees to recommend a change 
where they consider that the matter is of such significance that it requires active 
Parliamentary approval (or conversely is not so significant that it requires 
Parliamentary time to be allocated to its approval)”. 

12. The DPLRC will also consider the parliamentary procedure allocated to 
the instrument and make a recommendation to the lead committee where it 
agrees the procedure should be changed.   

13. SPICe and the Office of the Solicitor of the Scottish Parliament (OSSP) 
have provided advice to inform the Committee’s consideration of the sift.  This 
is set out in paper ECCLRC/S5/19/8/6(P).   

No recommendation to change the parliamentary procedure 
14. Where a lead committee agrees with the parliamentary procedure, the 
instrument is thereafter considered and disposed of in the same way as a 
‘domestic’ SSI. 

Recommendation to change the parliamentary procedure 
15. Where a lead committee recommends the parliamentary procedure 
should be changed, it must report to the Parliament.  The Scottish Government 
is expected to meet that recommendation as soon as possible.   

16. A change of procedure does not, however, affect the timetable for 
Parliamentary consideration and the SSI should be considered under the 
procedure recommended by the lead committee. 
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For decision 

17. The Committee is invited to agree whether it is content the parliamentary 
procedure given to the two instruments by the Scottish Government is 
appropriate (agenda item 4). 

Consideration of the SSI 

18. As set out above, the process for the policy consideration of an SSI related 
to EU exit following the sift is the same as for a ‘domestic’ SSI.  The Scottish 
Government has decided the negative parliamentary procedure is appropriate 
for this SSI. 

19. The negative parliamentary procedure is set out in Chapter 10 of the 
Parliament’s Standing Orders.  Instruments subject to the negative procedure 
come into force on a specified date and remain in force unless it is annulled by 
the Parliament; for this reason, negative instruments can be described as 
instruments subject to annulment.  Thus, the Parliament does not need to agree 
to the instrument in order for it to come into force. 

20. The Parliament may, however, and on the recommendation of the lead 
committee, recommend the instrument be annulled within 40 days of the 
instrument being laid.  Any MSP may by motion propose to the lead committee 
that the committee recommends “that nothing further is to be done under the 
instrument”.  Any motion for annulment would be debated by the lead 
committee and a report made to Parliament.   

The Environment (EU Exit) (Scotland) (Amendment etc.) Regulations 2019 

21. The purpose of the instrument is to correct deficiencies in Scottish 
legislation in the fields of environmental protection, industrial pollution control, 
water, water industry, waste and bathing waters arising because of the UK’s 
exit from the EU.  The amendments made by this instrument are to ensure that 
environmental licensing and enforcement powers continue to operate, and that 
environmental standards continue to apply, after the UK’s exit from the EU.  The 
policy note is attached at Annexe A. 

22. The SSI was laid on 1 February 2019 and the lead committee must report 
by 18 March 2019. 

23. The Scottish Government has given the SSI the ‘low’ categorisation.  

24. At its meeting on 19 February 2019, the DPLRC agreed that the 
instrument should be considered under the negative procedure and with the 
‘low’ categorisation.  At its meeting on 26 February 2019, the DPLRC agreed 
to draw the Parliament’s attention on the general ground as it contains some 
drafting errors.  The Committee welcomed the Scottish Government's 
commitment to correct one error by correction slip and recommended that the 

https://www.parliament.scot/parliamentarybusiness/26510.aspx
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remaining errors were corrected via the same method.  Further information is 
set out in the DPLRC’s report.1 

The Marine Environment (EU Exit) (Scotland) (Amendment) Regulations 
2019 

25. The purpose of the instrument is to amend domestic legislation relating to 
marine planning, licensing, and conservation to make the necessary 
corrections to ensure that the law continues to operate effectively when the UK 
leaves the EU.  Part 2 of the Regulations amend primary legislation, the Marine 
(Scotland) Act 2010.  Part 3 of the Regulations amends deficiencies in 
subordinate legislation. 

26. The SSI was laid on 20 February 2019 and the lead committee must report 
by 25 March 2019. 

27. The Scottish Government has given the SSI the low categorisation.   

28. At its meeting on 26 February 2019, the DPLRC agreed that the 
instrument should be considered under the negative procedure and with the 
‘low’ categorisation.  

For decision 

29. The Committee is asked to note the instruments or if it has anything to 
report to the Parliament in relation to either of them (agenda item 5). 

 
Committee clerks 
Environment, Climate Change and Land Reform Committee

                                            
1 Delegated Powers and Law Reform Committee, 10th Report 2019 (Session 5), Subordinate 
legislation considered by the Delegated Powers and Law Reform Committee on 26 February 
2019.  Available at:  
https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2019/2/27/Subordinate-
legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-26-
February-2019/DPLRS052019R10.pdf  

https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2019/2/27/Subordinate-legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-26-February-2019/DPLRS052019R10.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2019/2/27/Subordinate-legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-26-February-2019/DPLRS052019R10.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2019/2/27/Subordinate-legislation-considered-by-the-Delegated-Powers-and-Law-Reform-Committee-on-26-February-2019/DPLRS052019R10.pdf
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POLICY NOTE 
 

THE ENVIRONMENT (EU EXIT) (SCOTLAND) (AMENDMENT ETC.) 
REGULATIONS 2019 

 

SSI 2019/26 
 

The above instrument was made in exercise of the powers conferred by paragraph 
1(1) and (3) of Schedule 2 to the European Union (Withdrawal) Act 2018.  The 
instrument is subject to negative procedure. 
 

Purpose of the instrument. These Regulations address deficiencies in Scottish 
legislation arising as a result of EU Exit, primarily around licensing and enforcement 
powers for SEPA and environmental standards. The Regulations also correct a 
number of cross references to EU legislation which require to be amended as a 
result of EU Exit. 
 

 

Policy Objectives  
 
The Regulations make amendments to a number of pieces of primary and secondary 
legislation relating to industrial pollution control, waste, water, environmental 
protection and the water industry. The Regulations revoke one water instrument.  
 
The continued functioning of environmental licensing and enforcement and 
environmental standards has been identified as a high risk area for exiting the EU with 
no deal and these amendments are part of readiness preparations for that scenario. 
 
The majority of the amendments are making technical and minor changes to address 
failures of retained EU law to operate effectively. Environmental legislation is deeply 
entwined with EU law and these amendments address, for example, references to 
licensing requirements and environmental standards in EU Directives, functions 
conferred on EU bodies that will be inappropriate after exit day, and other 
inappropriate EU references. The purpose of these amendments is to ensure that 
environmental licensing and enforcement powers continue to operate, and that 
environmental standards continue to apply, after the withdrawal of the United Kingdom 
from the European Union.  
 
Explanation of the law being amended by the regulations 
 
The Regulations will amend the following: 
 
Environmental Protection  
 

Environmental Protection Act 1990 
The Pollution Prevention and Control (Scotland) Regulations 2012 
The Sulphur Content of Liquid Fuels (Scotland) Regulations 2014 
The Environmental Authorisations (Scotland) Regulations 2018  
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Waste 
 

The Special Waste Regulations 1996 
The Environmental Protection (Disposal of Polychlorinated Biphenyls and other 
Dangerous Substances) (Scotland) Regulations 2000 
The Landfill (Scotland) Regulations 2003 
The End-of-Life Vehicles (Storage and Treatment) (Scotland) Regulations 2003 
The Waste Management Licensing (Scotland) Regulations 2011 

 
Water Environment 
 
 The Water Environment and Water Services (Scotland) Act 2003 

The Water Environment (Controlled Activities) (Scotland) Regulations 2011 
The Water Environment (River Basin Management Planning: Further Provision) 
(Scotland) Regulations 2013 
The Water Environment and Water Services (Scotland) Act 2003 (Modification 
of Part 1) Regulations 2015 (This instrument is to be revoked) 
The Bathing Waters (Scotland) Regulations 2008 

 
Water Industry 
 
 Urban Waste Water Treatment (Scotland) Regulations 1994 
 
Reasons for and effect of the proposed change or changes on retained EU law 
 
The Regulations address deficiencies relating to licensing requirements and 
environmental standards in EU Directives. For example, waste legislation contains 
definitions relating to “batteries” which refer to definitions used in the Batteries 
Directive 2006/66/EC. The Directive excludes batteries used in equipment connected 
with the protection of Member State’s security interests. Without action to address 
these references, the operation of waste legislation would not operate consistently in 
relation to waste batteries after EU exit. 
 
Some of the significant amendments contained in the Regulations are as follows: 
 
Pollution Prevention and Control (Scotland) Regulations 2012: SEPA sets permit 
conditions requiring compliance with standards established by BAT (Best Available 
Techniques) conclusions published by the European Commission under the Industrial 
Emissions Directive. The Scottish Ministers are to gain powers to amend and publish 
domestic BAT Conclusions under UK exit SIs. The draft amendments add a new 
definition of BAT Conclusions, which refers to those domestic BAT Conclusions. The 
amendments ensure that SEPA has an appropriate and legally enforceable basis for 
setting permit conditions after exit. Similar amendments are being made to the 
industrial emissions regimes in the other parts of the UK. 
 
Special Waste Regulations 1996:  The draft amendments add a new statutory 
procedure to the Special Waste Regulations which would allow the Scottish Ministers, 
following advice from SEPA, to make determinations that a particular type or batch of 
waste is (or is not) hazardous.  Scottish Ministers could make such a determination on 
an administrative basis under the Waste Framework Directive at present, although 
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they have never needed to do so.  The amendments ensure that this can continue 
once the Directive has no legal effect and create a statutory procedure which is similar 
to that applying in the other parts of the UK.   
 
Water Environment (Controlled Activities) (Scotland) Regulations 2011: The 
Regulations delete a “mutual recognition clause” relating to the recognition of the 
technical standards of other EEA states. This has been removed as it favours EEA 
states over non-EEA states.  
 
Statements required by European Union (Withdrawal) Act 2018  
 
Statement that in their opinion Scottish Ministers consider that the regulations 
do no more than is appropriate 
 
The Cabinet Secretary for the Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement “In my view the 
Environment (EU Exit) (Scotland) (Amendment etc.) Regulations 2019 do no more 
than is appropriate.” 
 
This is the case because the Scottish Ministers consider that it is necessary to amend 
deficiencies in environmental legislation to ensure that the legislation continues to 
operate effectively after EU exit in order to provide clarity and legal certainty for 
regulators, regulated business and members of the public. The Regulations do no 
more than is appropriate to address deficiencies in devolved environment legislation 
arising from this approach. 
 
Statement as to why the Scottish Ministers consider that there are good reasons 
for the regulations and that this is a reasonable course of action 
 
The Cabinet Secretary for the Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement “In my view there are good 
reasons for the provisions in this instrument, and I have concluded they are a 
reasonable course of action.”  
 
The amendments made by the Regulations will ensure that domestic provisions 
relating to the environment function appropriately after the UK’s exit from the EU. The 
amendments will provide clarity and legal certainty for stakeholders, and ensure that 
current standards of environmental protection are maintained. 
 
Statement as to whether the SSI amends, repeals or revokes any provision of 
equalities legislation, and, if it does, an explanation of that amendment, repeal 
or revocation  
 
The Cabinet Secretary for the Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement “In my view the 
Environment (EU Exit) (Scotland) (Amendment etc.) Regulations 2019 do not amend, 
repeal or revoke a provision or provisions in the Equality Act 2006 or the Equality Act 
2010 or subordinate legislation made under those Acts.”  
 
 



ECCLR/S5/19/8/5 
Annexe A 

8 

Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and 
any other conduct that is prohibited by or under the Equality Act 2010 
 
The Cabinet Secretary for the Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement “In my view the 
Environment (EU Exit) (Scotland) (Amendment etc.) Regulations 2019 have had due 
regard to the need to eliminate discrimination, harassment, victimisation and any other 
conduct that is prohibited by or under the Equality Act 2010.” 

 
Additional information provided for EU Exit instruments in terms of the protocol 
agreed between the Scottish Government and the Scottish Parliament 
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the guidance principles on the environment and animal welfare 
 
The Cabinet Secretary for the Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement “In my view the 
Environment (EU Exit) (Scotland) (Amendment etc.) Regulations 2019 have had due 
regard to the need to the guiding principles on the environment and animal welfare as 
derived from the equivalent principles provided for in Articles 13 and 191(2) in Titles II 
and XX respectively of the Treaty on the Functioning of the European Union.” 
 

Statement explaining the effect (if any) of the regulations on rights and duties 
relating to employment and health and safety and matters relating to consumer 
protection (so far as is within devolved competence) 
 
This is not applicable to the Environment (EU Exit) (Scotland) (Amendment etc.) 
Regulations 2019.  
 
An indication of how the regulations should be categorised in relation to the 
significance of the change proposed.  
 
Low (i.e instruments that are minor and technical, continuity of law with no policy 
change etc.) 
 
Statement setting out the Scottish Ministers’ reasons for their choice of 
procedure  
 
It is considered that the instrument ought to be subject to negative procedure as the 
changes made by it to prevent, remedy or mitigate deficiencies arising from the 
withdrawal of the UK from the EU are minor and technical in nature, and are not 
intended to make any significant change to the policy outcomes delivered by the 
legislation that it amends. The regulations do not include provisions which fall within 
paragraph 1 (2) of schedule 7 of the European Union (Withdrawal) Act 2018.  
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Further information  
 

Consultation  
 
The amendments within the instrument serve primarily to address deficiencies in 
Scottish legislation arising as a result of EU Exit and correct a number of cross 
references to EU legislation which require to be amended as a result of EU Exit.  
Consultation on the content was, therefore, not considered necessary.  
 
We consider that the removal of the ‘mutual recognition clause’ relating to technical 
standards amounts to the removal of a “reciprocal arrangement” with other member 
states, and that therefore under the EU Withdrawal Act 2018, we have consulted with 
the Secretary of State before making the amendment. 
 
Impact Assessments  
 
Full impact assessments have not been prepared for this instrument because the 
changes are minor and technical to ensure operability of existing legislation and to not 
introduce any new requirements. 
 
The amendments do not alter Scottish Government’s current environmental policies 
and priorities and, therefore, do not have a significant impact on the environment. The 
impact on business, charities or voluntary bodies is expected to be minimal.  
 

Financial Effects  
  
The Cabinet Secretary for Environment, Climate Change and Land Reform confirms 
that no BRIA is necessary as the instrument has no financial effects on the Scottish 
Government, local government or on business. 
 
 

Scottish Government 
Environment and Forestry Directorate 
 
 
31 January 2019
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POLICY NOTE 
 

THE MARINE ENVIRONMENT (EU EXIT) (SCOTLAND) (AMENDMENT) 
REGULATIONS 2019 

 
SSI 2019/55 

 
The above instrument was made in exercise of the powers conferred by paragraphs 
1(1) and (3) of schedule 2 of the European Union (Withdrawal) Act 2018. The 
instrument is subject to negative procedure. 
 

 
Purpose of the Regulations: The Marine Environment (EU Exit) (Scotland) 
(Amendment) Regulations 2019 (“the Regulations”) amend domestic legislation 
relating to marine planning, licensing, and conservation to make the necessary 
corrections to ensure that the law continues to operate effectively when the UK 
leaves the European Union (EU).   
 
Part 2 of the Regulations amend primary legislation, the Marine (Scotland) Act 2010.   
 
Part 3 of the Regulations amends deficiencies in subordinate legislation. 
 

 
Policy Objectives 
 
Where practical and appropriate, European legislation is being retained in UK law on 
the UK’s exit from the EU. In the fields of marine planning, licensing and conservation, 
the Scottish Government and other devolved administrations plan to retain the current 
standard set out in EU legislation and EU-derived domestic legislation.  Therefore the 
aim is to ensure, following a ‘no deal’ United Kingdom exit from the European Union, 
the continue and proper regulation of marine activities within Scotland. The instrument 
is required to achieve this and provide continuity for businesses and users of 
Scotland’s seas. 
 
Upon exit day a number of technical corrections are required. The objective of the 
instrument is to ensure the operability of Scotland’s marine planning, licensing and 
conservation framework. 
 
This instrument does not introduce any policy changes. 
 
Explanation of the law being amended by the Regulations 
 
Amendments to primary legislation 
 
The Marine (Scotland) Act 2010 
 
The Marine (Scotland) Act 2010 (“The Act”) created a new legislative and 
management framework for the marine environment in Scottish Territorial Waters. The 
Act created a new system of marine planning to manage the competing demands of 
the use of the sea whilst protecting the marine environment, created a system of 
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licensing with the aim of reducing the regulatory burden for key sectors, and included 
powers to establish marine protected areas to protect natural and cultural marine 
features. The Act also introduced a new regime for the conservation of seals and gave 
powers for Scottish marine enforcement officers to ensure compliance with the new 
licensing and conservation measures. 
  
The Regulations make amendments to the definition of third country vessel and a 
reference to EU obligations in the Act which would not operate effectively following 
exit of the European Union. They also revoke a provision to create higher than normal 
penalties for offences in transpositions of the Habitats Directive.2  This power has 
never been utilised and will no longer be required as the powers to transpose the 
Habitats Directive are revoked by the European Withdrawal Act 2018. However this 
does not affect any existing offences and associated penalties, such as those under 
The Conservation (Natural Habitats, &c.) Regulations 1994 (as amended) which apply 
in Scottish Territorial Waters. 
 
Amendments to subordinate legislation 
 
The Marine Licensing (Exempted Activities) (Scottish Offshore Region) Order 2011.   
 
This Order specifies activities which are not to need a marine licence, or not to need 
a marine licence if conditions specified in the Order are satisfied. It applies to activities 
within the Scottish offshore region (within the meaning of section 322(1) of the Marine 
and Coastal Access Act 2009) in respect of which the Scottish Ministers are the marine 
licensing authority. Activities in that region in respect of which the Scottish Ministers 
are not the licensing authority are specified in section 113(3) of the 2009 Act. 
 
The Regulations amend this Order in relation to the definitions of waste, non-
hazardous waste and third country vessel, and the conditions to be satisfied in 
connection with exempt activities. Waste is defined by reference to provisions in the 
Environmental Protection Act 1990 which is amended for EU exit purposes by the 
Waste (Miscellaneous Amendments) (EU Exit) Regulations 2019; inserting section 
75A. Non-hazardous waste is defined as waste which is not waste within the meaning 
of regulation 2 of the Special Waste Regulations 1996.  That regulation is substituted 
for EU exit purposes by Part 4 of the Environment (EU Exit) (Scotland) (Amendment 
etc.) Regulations 2019.3  These amendments ensure a consistent approach is taken 
across legislation to deficiencies arising in relation to the Waste Framework Directive.4 
 
The Marine Licensing (Exempted Activities) (Scottish Inshore Region) Order 2011 
 
This Order specifies activities which are not to need a marine licence, or not to need 
a marine licence if conditions specified in the Order are satisfied. It applies to the 
Scottish marine area (within the meaning of section 1 of the Marine (Scotland) Act 
2010) which is basically the UK territorial sea adjacent to Scotland. The Scottish 
Ministers are responsible for granting marine licences in that area (as well as in 
Scottish offshore waters – governed by the Marine and Coastal Access Act 2009). 

                                            
2 Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora. 
3 S.S.I. 2019/26. 
4 Directive 2008/98/EC of the European Parliament and of the Council on waste and 

repealing certain Directives. 
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The Regulations amend this Order in relation to the definitions of waste, non-
hazardous waste and third country vessel, and the conditions to be satisfied in 
connection with exempt activities. These amendments mirror those made for the 
Marine Licensing (Exempted Activities) (Scottish Offshore Region) Order 2011 
described above. 
 
The Marine Works (Environmental Impact Assessment) (Scotland) Regulations 2017 
 
The 2017 Regulations implemented the EIA Directive in relation to regulatory 
approvals required before certain projects may be taken forward in Scotland’s marine 
environment.5 
 
The 2017 Regulations impose procedural requirements in relation to the consideration 
of applications for such regulatory approvals by the Scottish Ministers. All projects in 
schedule 1 require an environmental impact assessment (EIA). Projects in schedule 
2 require an EIA if they are likely to have significant effects on the environment. 
Projects which require an EIA are referred to in the Regulations as “EIA projects”. 
 
The Regulations amend the 2017 Regulations in relation to definitions, references and 
expressions which would not operate effectively after exit from the EU. In particular, 
references to Member States and other EEA States are amended, and references to 
European Directives are adjusted where they would no longer operate effectively to 
provide they refer to retained EU law (which will include that which implemented those 
Directives). These amendments are consistent with EU exit deficiency amendments 
that have been made to UK Marine Works EIA regulations to ensure that they operate 
effectively together.6  This helps provide consistency of approach between reserved 
and devolved functions in Scottish Waters. 
 
Reasons for and effect of the proposed change or changes on retained EU law 
 
The amendments remedy deficiencies arising from the withdrawal of the United 
Kingdom from the European Union by updating, replacing or removing EU references, 
including references to EU instruments, which will become redundant or will no longer 
be appropriate on or after exit day. 
 
These minor technical changes to marine environment legislation correct legislative 
deficiencies arising as a result of the UK leaving the EU. They have been made to 
ensure that the legislation continues to operate effectively following EU Exit on 29 
March 2019. 
 
  

                                            
5 Directive 2011/92/EU of the European Parliament and of the Council on the assessment of the effects 
of certain public and private projects on the environment, as amended by Council Directive 2014/52/EU. 
6 The Marine Works (Environmental Impact Assessment) Regulations 2007 (S.I. 2007/1518) as 
amended by the Environment, Food and Rural Affairs (Environmental Impact Assessment) 
(Amendment) (EU Exit) Regulations 2019 (S.I. 2019/25). 
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Statements required by European Union (Withdrawal) Act 2018 
 
Statement that in their opinion Scottish Ministers consider that the Regulations 
do no more than is appropriate 
 
The Cabinet Secretary for Environment, Climate Change and Land Reform, Roseanna 
Cunningham, has made the following statement: 
 

“In my view the Marine Environment (EU Exit) (Scotland) (Amendment) 
Regulations 2019 do no more than is appropriate. This is the case because the 
amendments are being made only to ensure, following a ‘no deal’ United 
Kingdom exit from the European Union, continued and effective functioning of 
the legislation being amended and do not introduce policy change.” 

 
Statement as to why the Scottish Ministers consider that there are good reasons 
for the Regulations and that this is a reasonable course of action 
 
The Cabinet Secretary for Environment, Climate Change and Land Reform, Roseanna 
Cunningham, has made the following statement: 
 

“In my view there are good reasons for the provisions in this instrument, and I 
have 
concluded they are a reasonable course of action. We must ensure that the 
relevant marine environmental legislation continue to operate after the UK 
leaves the EU, in order to protect Scotland’s marine environment and enable 
sustainable development. Amendments are technical in nature to ensure 
legislative operability only.” 

 
Statement as to whether the SSI amends, repeals or revokes any provision of 
equalities legislation, and, if it does, an explanation of that amendment, repeal 
or revocation 
 
The Cabinet Secretary for Environment, Climate Change and Land Reform, Roseanna 
Cunningham, has made the following statement: 
 

“In my view the Marine Environment (EU Exit) (Scotland) (Amendment) 
Regulations 2019 does not amend, repeal or revoke a provision or provisions 
in the Equality Act 2006 or the Equality Act 2010 or subordinate legislation 
made under those Acts.” 

 
Statement that Scottish Ministers have, in preparing the Regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and 
any other conduct that is prohibited by or under the Equality Act 2010 
 
The Cabinet Secretary for Environment, Climate Change and Land Reform, Roseanna 
Cunningham, has made the following statement: 
 

“In my view the Marine Environment (EU Exit) (Scotland) (Amendment) 
Regulations 2019 have had due regard to the need to eliminate discrimination, 
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harassment, victimisation and any other conduct that is prohibited by or under 
the Equality Act 2010.” 

 
Additional information provided for EU Exit instruments in terms of the protocol 
agreed between the Scottish Government and the Scottish Parliament 
 
Statement that Scottish Ministers have, in preparing the Regulations, had due 
regard to the guidance principles on the environment and animal welfare 
 
The Cabinet Secretary for Environment, Climate Change and Land Reform, Roseanna 
Cunningham, has made the following statement: 
 

“In my view the Marine Environment (EU Exit) (Scotland) (Amendment) 
Regulations 2019 have had due regard to the need to the guiding principles on 
the environment and animal welfare as derived from the equivalent principles 
provided for in Articles 13 and 191(2) in Titles II and XX respectively of the 
Treaty on the Functioning of the European Union.” 

 
Statement explaining the effect (if any) of the Regulations on rights and duties 
relating to employment and health and safety and matters relating to consumer 
protection (so far as is within devolved competence) 
 
This heading is not applicable 
 
An indication of how the Regulations should be categorised in relation to the 
significance of the change proposed. 
 
Low – The amendments are technical in nature to allow continuity of law and do not 
amount to a change in policy. 
 
Statement setting out the Scottish Ministers’ reasons for their choice of 
procedure 
 
Negative procedure is considered appropriate as these minor and technical 
amendments do no more than is necessary to ensure that the legislation continues to 
operate effectively following the UK’s exit from the EU. The regulations do not include 
provisions which fall within paragraph 1 (2) of schedule 7 of the European Union 
(Withdrawal) Act 2018. 
 
Further information 
Consultation 
 
This instrument does not amount to a change in policy and is being made to avoid 
deficiencies arising as a result of the UK’s withdrawal from the EU. There has been no 
formal public consultation regarding this instrument. We have engaged with DEFRA 
and other UK administrations on the content of equivalent UK Statutory Instruments, 
where similar technical amendments are being made. Changes are considered 
essential to ensure legislative operability on day one of the UK’s exit from the EU. 
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Impact Assessments 
 
Full impact assessments have not been prepared for this instrument because it is 
aimed at preserving the effect of the current regulatory regimes once the UK leaves 
the EU. The current amendments do not alter the Scottish Government’s current 
environmental policies and priorities and, therefore, do not have a significant impact 
of the environment. The impact on business, charities or voluntary bodies is expected 
to be minimal. 
 
Financial Effects 
 
The Cabinet Secretary for Environment, Climate Change and Land Reform confirms 
that no Business and Regulatory Impact Assessment is necessary as the instrument 
has minimal effect on the Scottish Government, local government or on business. 
 
Scottish Government 
Marine Scotland Directorate 
20 February 2019 
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Environment, Climate Change and Land Reform Committee 
 

8th Meeting, 2019 (Session 5), Tuesday, 5 March 2019 
 

Subordinate legislation 
 
SSI Cover Note for SSI 2019/37: Wildlife and Countryside Act 1981 (Keeping 
and Release and Notification Requirements) (Scotland) Amendment Order 
2019 and SSI 2019/38: Wildlife and Countryside Act 1981 (Prohibition on Sale 
etc. of Invasive Animal and Plant Species) (Scotland) Order 2019 
 

SSI 2019/37 
 

Type of Instrument:  Negative 
 
Laid Date:    15 February 2019 
 
Meeting Date:   5 March 2019 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No 
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    No 
 
Reporting deadline:  25 March 2019 
 
Recommendation 
 
1. The Committee is invited to consider any issues it may wish to raise on this 
SSI. 
 
Purpose 
 
2. This Order amends the Wildlife and Countryside Act 1981 (Keeping and 
Release and Notification Requirements) (Scotland) Order 2012 (“the 2012 Order”), 
which (amongst other things) specifies types of invasive animal for the purposes of 
section 14ZC(1)(a) of the Wildlife and Countryside Act 1981. The types of animal so 
specified are listed in Part 2 of schedule 1 to the 2012 Order. In accordance with 
section 14ZC(1)(a), it is an offence for any person to keep, have in their possession 
or have under their control any such animal. 
 
3. The SSI is being laid before the Scottish Parliament under section 26(2) of the 
Wildlife and Countryside Act 1981. The negative instrument is subject to annulment 
within 40 days of it being laid. 

 
4. The policy note states that the objective of the instrument is to ensure that 
there are penalties in Scotland for contravention of the restrictions on the keeping of 
invasive alien species as is required in order to partially implement the EU 

https://www.legislation.gov.uk/ssi/2019/37/contents/made
http://www.legislation.gov.uk/ssi/2019/38/made
https://www.legislation.gov.uk/ssi/2019/37/contents/made
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Regulation. The Keeping Order updates the list of species that it is an offence to 
keep under section 14ZC of the 1981 Act. 

 
5. This instrument will partially implement the EU Regulation on Invasive Alien 
Species. There are some remaining elements which will be implemented at a later 
date. 
 
6. A copy of the Scottish Government’s Policy Note is included in Annexe A. 

 
7. A copy of the Scottish Government’s Partial Business and Regulatory Impact 
Assessment is included in Annexe B. 
 
Delegated Powers and Law Reform Committee (DPLRC) 

 
8. At its meeting on 26 February 2019, the DPLRC considered the instrument and 

had no comments. The DPLRC report on the instrument is provided at Annexe 
C. 

 
SSI 2019/38 

 
Type of Instrument:  Negative 
 
Laid Date:    15 February 2019 
 
Meeting Date:   5 March 2019 
 
Minister to attend meeting: No 
 
Motion for annulment lodged: No 
 
Drawn to the Parliament’s attention by the Delegated Powers and Law Reform 
Committee?    No 
 
Reporting deadline:  25 March 2019 
 
Recommendation 
 
9. The Committee is invited to consider any issues it may wish to raise on this 
SSI. 
 
Purpose 
 
10. This Order amends the Wildlife and Countryside Act 1981 (Prohibition on Sale 
etc. of Invasive Animal and Plant Species) (Scotland) Order 2019. It specifies types 
of invasive animals and plants for the purposes of section 14A(1) of the Wildlife and 
Countryside Act 1981, and by doing so makes provision in relation to the 
implementation of Article 7(1)(e) and (f) of Regulation (EU) No 1143/2014 of the 
European Parliament and of the Council on the prevention and management of the 
introduction and spread of invasive alien species (OJ L 317, 4.11.2014, p.35). 
 

http://www.legislation.gov.uk/ssi/2019/38/made
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11. The SSI is being laid before the Scottish Parliament under section 14A(1) of 
the Wildlife and Countryside Act 1981. The negative instrument is subject to 
annulment within 40 days of it being laid. 

 
12. The policy note states that the objective of the instrument is to ensure that 
there are penalties in Scotland for contravention of the restrictions on the keeping 
and sale of invasive alien species as is required in order to partially implement the 
EU Regulation. 

 
13. This instrument will partially implement the EU Regulation on Invasive Alien 
Species. There are some remaining elements which will be implemented at a later 
date. 

 
14. A copy of the Scottish Government’s Policy Note is included in Annexe A. 

 
15. A copy of the Scottish Government’s Partial Business and Regulatory Impact 
Assessment is included in Annexe B. 
 
Delegated Powers and Law Reform Committee (DPLRC) 

 
16. At its meeting on 26 February 2019, the DPLRC considered the instrument and 

had no comments. The DPLRC report on the instrument is provided at Annexe 
C. 

 
Procedure for Negative Instruments 
 
17. Negative instruments are instruments that are “subject to annulment” by 

resolution of the Parliament for a period of 40 days after they are laid. All 
negative instruments are considered by the Delegated Powers and Law Reform 
Committee (on various technical grounds) and by the relevant lead committee (on 
policy grounds). Under Rule 10.4, any member (whether or not a member of the 
lead committee) may, within the 40-day period, lodge a motion for consideration 
by the lead committee recommending annulment of the instrument. If the motion 
is agreed to, the Parliamentary Bureau must then lodge a motion to annul the 
instrument for consideration by the Parliament. 
 

18. If that is also agreed to, Scottish Ministers must revoke the instrument. Each 
negative instrument appears on a committee agenda at the first opportunity after 
the Delegated Powers and Law Reform Committee has reported on it. This 
means that, if questions are asked or concerns raised, consideration of the 
instrument can usually be continued to a later meeting to allow correspondence 
to be entered into or a Minister or officials invited to give evidence. In other 
cases, the Committee may be content simply to note the instrument and agree to 
make no recommendation on it. 

 
Committee clerks 
Environment, Climate Change and Land Reform Committee  
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 Annexe A 
 

POLICY NOTE 
 

THE WILDLIFE AND COUNTRYSIDE ACT 1981 (KEEPING AND RELEASE AND 
NOTIFICATION REQUIREMENTS) (SCOTLAND) AMENDMENT ORDER 2019 

 
SSI 2019/37  

 
AND  

 
THE WILDLIFE AND COUNTRYSIDE ACT 1981 (PROHIBITION ON SALE ETC.  

OF INVASIVE ANIMAL AND PLANT SPECIES) (SCOTLAND) ORDER 2019 
 

SSI 2019/38  
 

 
The Wildlife and Countryside Act 1981 (Keeping and Release and Notification 
Requirements) (Scotland) Amendment Order 2019 (“the Keeping Order”) was made 
in exercise of the powers under section 14ZC(1) and (2)(a) of the Wildlife and 
Countryside Act 1981 (“the 1981 Act”). The Wildlife and Countryside Act 1981 
(Prohibition on Sale etc. of Invasive Animal and Plant Species) (Scotland) Order 
2019 (“the Sale Order”) was made in exercise of the powers under section 14A(1) 
and (3)(a) of the Wildlife and Countryside Act 1981. Both instruments are subject to 
the negative procedure.  

 

The EU Regulation 1143/2014 on the prevention and management of the 
introduction and spread of invasive alien species (“the EU Regulation”) came 
into force on 1 January 2015 and has direct effect. The EU Regulation 
restricts certain activities in relation to forty-nine invasive alien species of 
concern in the European Union, this includes restrictions on keeping and 
sale. The purpose of the Keeping Order and the Sale Order is to ensure that 
there are penalties for contravention of the restrictions on keeping and sale 
by extending criminal penalties under the 1981 Act to apply to species that 
are both subject to the EU Regulation and considered invasive in Scotland.   

 

Policy Objectives  
The intention is to ensure that there are penalties in Scotland for contravention of the 
restrictions on the keeping and sale of invasive alien species as is required in order 
to partially implement the EU Regulation. The Keeping Order updates the list of 
species that it is an offence to keep under section 14ZC of the 1981 Act and the Sale 
Order creates a new list of species that it would be an offence to offer for sale under 
section 14A of the 1981 Act.  
 
These instruments will partially implement the EU Regulation on Invasive Alien 
Species. There are some remaining elements which will be implemented at a later 
date. The remaining elements referred to relate to:  
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• Ensuring that there are penalties in place for the contravention of the 
prohibitions on the keeping and sale of thirteen of species of Union concern, 
which cannot be subject to the existing offences under the 1981 Act as they 
are not considered invasive in Scotland;  

• Ensuring that there are penalties for the contravention of other restrictions 
under Article 7 of the EU Regulation. Those restrictions relate to breeding, 
transporting, using and permitting to reproduce, growing or cultivating invasive 
alien species 

• Setting out statutory purposes and conditions for the permitting regime 
specified in Article 8 the EU Regulation.  

Articles 31 and 32 of the EU Regulation provide transitional arrangements for pet 
owners and commercial owners by allowing an animal to be kept in specific and 
limited circumstances. The existing licensing powers under the 1981 Act will be used 
to give effect to the transitional arrangements and the permitting regime specified by 
the EU Regulation. For example, where keeping is in accordance with a licence, the 
offence under section 14ZC does not apply.  

 
Consultation  
To comply with the requirements with section 26(4A) of the Wildlife and Countryside 
Act 1981, Scottish Natural Heritage were consulted and were in agreement with the 
approach taken. There were no other known persons who were deemed necessary 
to consult with. Regular discussions have also been held with policy officials from the 
UK Government and the other devolved administrations to coordinate the 
development of these SSIs and a separate statutory instrument covering the rest of 
the United Kingdom.  
  

Impact Assessments 
Full Impact Assessments have not been prepared for this instrument because the 
Orders relate to maintenance of existing regulatory standards. The amendments do 
not alter Scottish Government’s current environmental policies and priorities and, 
therefore, do not have a significant impact on the environment.  

 
Financial Effects  
A Partial Business and Regulatory Impact Assessment (BRIA) has been completed 
and is attached. The impact of this policy on business is likely to be minimal.  
  
Scottish Government 
Natural Resources Directorate 
 
13 February 2019 
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Annexe B 

Partial Business and Regulatory Impact Assessment (BRIA) for:  
 
The Wildlife and Countryside act 1981 (Keeping and Release and Notification 
Requirements) (Scotland) Amendment Order 2019; and 
 
The Wildlife and Countryside Act 1981 (Prohibition on Sale etc. of Invasive 
Animal and Plant Species) (Scotland) Order 2019 
 
Purpose and Intended effect 

 
Background 
Invasive alien species are species that are introduced accidentally or deliberately 
into a natural environment where they are not normally found, with serious negative 
consequences for their new environment. They represent a major threat to native 
plants and animals in Scotland and cause damage.   
 
The EU Regulation 1143/2014 on the prevention and management of the 
introduction and spread of invasive alien species came into force on 1 January 2015 
and has direct effect in Scotland. It currently applies restrictions on forty-nine 
invasive non-native species of concern in the European Union (EU).  
 
This partial BRIA is intended to accompany the two negative statutory instruments 
which will prohibit the keeping and sale of some species of EU concern, using 
existing powers under the Wildlife and Countryside Act 1981 (“the 1981 Act”). There 
are remaining elements of the EU Regulation which will require implementation at a 
later stage. 

 
Objective 
 
By 1 April 2019, to have in place statutory instruments which extend the application 
of the criminal offences for keeping and selling under the 1981 Act to species that 
are of EU concern and which are also invasive in Scotland. 

 
Rationale for Government Intervention 
 
The Wildlife and Countryside act 1981 (Keeping and Release and Notification 
Requirements) (Scotland) Amendment Order 2019 adds species which the 
European Commission has identified as being of EU concern to the existing Wildlife 
and Countryside Act (Keeping and Release and Notification Requirements) 
(Scotland) Order 2012. It is an offence under section 14ZC(1) of the 1981 Act to 
keep the species listed in that Order. The Wildlife and Countryside Act 1981 
(Prohibition on Sale etc. of Invasive Animal and Plant Species) (Scotland) Order 
2019 lists species of Union concern, plus two additional invasive plants, New 
Zealand pygmyweed and water fern, which were proposed for listing in 2014, before 
this was superseded by the EU Regulation. It is an offence under section 14A of the 
1981 Act to sell or advertise for sale the species listed in that Order.  
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Providing a common legal framework to combat invasive alien species across 
Europe is a key action under the EU 2020 Biodiversity Strategy.   
 
Providing stronger controls on invasive alien species supports the National 
Outcomes: that we are protecting and enhancing our environment; and that we 
realise our full economic potential.  
 
Invasive alien species are damaging to our environment, economy and health. They 
cost the Scottish economy more than £250 million a year as well as exerting a 
significant pressure on ecosystems and the natural services they provide. Preventing 
the establishment and spread of the worst invaders will avoid significant 
environmental and economic damage and management costs in the future.  

 
Consultation 
 
Sections 14ZC and 14A of the 1981 Act prohibit the keeping and sale of invasive 
alien plants and animals in Scotland. Section 26(4A) of the 1981 Act requires 
Scottish Ministers to consult with Scottish Natural Heritage and any other person 
appearing to them to have an interest when making Orders under sections 14ZC and 
14A. Scottish Natural Heritage were consulted and were in agreement with the 
approach taken. There were no other known persons who were deemed necessary 
to consult with.   
 
Regular discussions have also been held with policy officials from the UK 
Government and the other Devolved Administrations to coordinate the development 
of these SSIs and a separate statutory instrument covering the rest of the United 
Kingdom. 

 
Options 

 
Option 1: Do Nothing 
 
The Scottish Government must implement an EU obligation and therefore not 
implementing the EU Regulation on invasive alien species is not an option. 
 
Furthermore, the Scottish Government is committed maintaining environmental 
standards now and after the UK exits.  

 
Option 2: Implement using the Wildlife and Countryside Act 1981 
 
The existing criminal offences under sections 14, 14ZC and 14A the Wildlife and 
Countryside Act 1981 correspond to the following activities restricted under the EU 
Regulation:  

• Section 14 of the 1981 Act “release” – Article 7(1)(h) of the EU Regulation: 
release to the environment.  

• Section 14A of the 1981 Act – Article 7(1)( e) and (f): placing on the market 
and exchange. 

• Section 14ZC of the 1981 Act – Article 7(1)(b) of the EU Regulation: keeping.  
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Sectors and groups affected 
 
The EU Regulation on Invasive Alien Species covers invasive organisms which have 
the potential to have negative impacts across a broad range of Scotland’s 
ecosystems. Many of these invasive species have the potential to impact negatively 
on economic and recreational interests, and some also have the potential to impact 
on human and animal health. The sectors most affected by the prohibition on 
keeping and sale of invasive species are likely to be the ornamental plant and exotic 
pet trades. Zoos and botanic gardens may be marginally affected as well. For widely 
spread species, the EU Regulation does not impose any additional obligations on 
land owners and occupiers who have animals or plants on the EU list on their land.    

 
Benefits of Implementation using the Wildlife and Countryside Act 1981 
 
Implementing the EU Regulation on invasive alien species using the Wildlife and 
Countryside Act 1981 will have several benefits, including providing: 

• A single framework for the regulation of invasive non-native species in 
Scotland, which should aid understanding, consistency of approach and 
enforcement.  

• A penalty regime which is consistent with the level of environmental damage 
that invasive species can cause. 

• Greater confidence for environmental NGOs, land owners and managers, and 
the public regarding the Scottish Government’s commitment to preventing the 
establishment and spread of invasive non-native species.  

Costs 
 
Implementation of the EU Regulation is in alignment with the Scottish Government’s 
ambitions for protecting the environment and its aspirations for increasing 
sustainable economic growth.  
 
The costs to business resulting from the Wildlife and Countryside Act 1981 
(Prohibition on Sale etc of Invasive Animal and Plant Species.) (Scotland) Order 
2019 should be minimal. The EU-wide ban on the sale of species of EU concern has 
been widely communicated by trade organisations. In most cases, commercial 
owners have already had two years in which to sell their stock or dispose of it in an 
approved manner.   
 
The Royal Horticultural Society's plant finder lists over 72,000 species and cultivars 
of ornamental plants available in the UK1.  Of these species, only four are included in 
the Order that have been widely traded in Scotland. This is estimated to be only a 
very small portion of the total sales. For all of the ornamental plants listed so far, less 
invasive alternatives are available.   
 
Before the Europe-wide ban for sale came into force there was a small trade in 
raccoon, raccoon dog and Siberian chipmunk as pets. Transitional arrangements 

                                            
1 Cubey, J., Armitage, J., Edwards, D., Konyves, K., Lancaster, N., Marshall, R., Durrant, L. (Eds) 
(2018) RHS Plantfinder 2018:  72,000 plants and where to find them.  The Royal Horticultural Society, 
London. 
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under the EU Regulation allow existing owners to keep companion animals for the 
rest of the animals’ natural life. None of the other animals or birds on the EU list have 
been widely traded in Scotland. There are existing licensing arrangements in place 
for zoos which keep listed species.   
 
There may be an additional cost to the Government associated with setting up an 
inspection and enforcement regime to support the EU Regulation. Proposals for this 
regime will be developed in consultation with the relevant bodies with responsibilities 
relating to invasive alien species in Scotland. It is anticipated that, since the majority 
of listed species are not widely kept or sold, most inspections will be carried out 
alongside existing inspection regimes.  

 
Legal aid impact test 
 
It is not anticipated that the two statutory instruments will have any effect on 
individuals’ rights of access to justice through the legal aid fund, or result in a 
significant increase in prosecutions for non-native species offences. 

 
Enforcement, sanctions and monitoring 

 
Reporting  
 
Member States are required to report on the implementation of the EU Regulation by 
01 June 2019 and every six years thereafter.   

 
Implementation and delivery plan 
 
The Scottish Government is working with the UK Government and the other 
Devolved Administrations on the implementation of the EU Regulation at a UK-level. 
Delivery and implementation will be monitored by the GB Non-Native Species 
Programme Board, on which Scotland is represented by Scottish Government and 
Scottish Natural Heritage.  

 
Summary and recommendation 
 
The principles of Government regulating the keeping and sale of invasive non-native 
species in Scotland are well established. There are expected to be no significant 
costs associated with making these Orders, and doing so will realise substantial 
benefits to the environment and society by preventing the introduction and spread of 
damaging invasive species. 

 
Declaration and publication 
 
I have read the partial Business and Regulatory Impact Assessment and I am 
satisfied that (a) it represents a fair and reasonable view of the expected costs, 
benefits and impact of the policy, and (b) that the benefits justify the costs. I am 
satisfied that business impact has been assessed with the support of businesses in 
Scotland.  
 
Signed:   /  Date:  
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Annexe C 
 

EXTRACT FROM THE DELEGATED POWERS AND LAW REFORM 
COMMITTEE’S 130th REPORT OF 2019 
 
26 February 2019 
 
No points raised 

Environment, Climate Change and Land Reform 

Wildlife and Countryside Act 1981 (Keeping and Release and Notification 
Requirements) (Scotland) Amendment Order 2019 (SSI 2019/37) 

Wildlife and Countryside Act 1981 (Prohibition on Sale etc. of Invasive Animal and 
Plant Species) (Scotland) Order 2019 (SSI 2019/38) 
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